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Court of Appeals of- the District of Columbia. 

I 

I 

No. 3084. 

Melvin Cooper, Appellant, 
vs. 

I 

Penn Bridge Co., &c. 

I 

I 

a Supreme Court of the District of Columbia. 

I 

At Law. No. 58806. 

Melvin Cooper, Plaintiff, 
vs. 

Penn Bridge Company, a Corporation. Defendant. 

i 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at| the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit:— 

1 I 

1 Declaration. 

Filed January 27, 1916. 

In the Supreme Court of the District of Columbia. 

! 

Law. No. 58806. 

I 

Melvin Cooper, Plaintiff. 

i 

vs. 

I 

Penn Bridge Company, a Corporation. Defendant. 

First Count. The plaintiff. Melvin Cooper, sues the defendant, 
the Penn Bridge Company, a corporation, for that whereas the 
1—3084a *■■■■■ 
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defendant was at the time of the commission of the grievances here¬ 
inafter mentioned, a body corporate, duly incorporated under and 
by virtue of the laws of the Shite of —, and for a long time prior 
thereto, was. and still is. such a body corporate; that whereas it then 
and there was the business of the said defendant among other things, 
to construct, repair and build bridges, and to that end employ work¬ 
men in and about the repair, construction and building of said 
bridges, and to supply tools and appliances for the use of the said 
workmen so employed in the repair, construction and building of 
said bridges, and whereas, heretofore, to wit, on or about the 10th 
day of August, A. D., 1915, the defendant was constructing, build¬ 
ing. or repairing a bridge in the District of Columbia, generally 
known as the Pennsylvania Avenue Bridge, which extended over 
the Eastern Branch of the Potomac River on Pennsylvania Avenue, 
S. E.. in the District of Columbia, and while the defendant was 
carrying on its said business aforesaid, in the manner afore- 

2 said, at the time aforesaid, the plaintiff was then and there in 
the employment of the said defendant as a laborer, and the 

plaintiff was then and there required and directed by the said de¬ 
fendant in the performance of his duties as a laborer as aforesaid, to 
stand in a scow, or barge, or floating apparatus which floated upon 
the water just under, near or about beneath the span of the bridge 
which was being repaired or erected by the said defendant; that there 
were other laborers employed by the defendant company working 
with the plaintiff for the defendant company in the construction, 
repair or building of said span or bridge at or about said point, 
there being one or more of said laborers engaged at the top or drive¬ 
way of said bridge, which was at a distance of 21 feet from the point 
where the plaintiff was engaged in work on the construction, re¬ 
pair or building of said span of bridge at said point and said work¬ 
men so engaged at or about just above the position where plaintiff 
had been instructed and directed to work, and where plaintiff was 
performing his duties in accordance with said instructions and di¬ 
rections as aforesaid; that said laborers so employed as aforesaid on 
the top or driveway of said bridge, while in the performance of the 
duties required of them by the defendant, in the performance of 
their duties as aforesaid were using one or more hammers or malls, 
as they were commonly called, which said hammers or malls weighed 
about — pounds, and there were wooden handles in said malls used 
l f ^ ^ ^ la rer* in accordance with their instructions and direc¬ 
tions in lifting, handling and using them for the purposes for which 
they were directed and instructed to use them; and it then 

3 and there became and was the duty of the said defendant to 
provide its employees with proper tools and appliances for 

the purpose of performing the duties for which the said tools and 
appliances were intended to be used, and were, in fact being used 
in the work of the defendant as aforesaid, so that the plaintiff "would 
not be injured by the hammers or malls coming off the handles and 
thus injuring the plaintiff who was many feet below his fellow em¬ 
ployees, while handling these heavy hammers or malls; yet, the de- 
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fendant wholly neglecting its said duty in that regard, then and 
there, and while the plaintiff was engaged as aforesaid in the con¬ 
struction of said bridge as aforesaid, and in the performance of his 
duties as a laborer as aforesaid, in pursuance with the instructions 
and directions of the defendant as aforesaid, the said defendant did 
not furnish or supply the fellow employees of the plaintiff, who 
were engaged in the construction of the bridge and wdrking at a 
point just above the position where the plaintiff was instructed and 
directed to work, and where he was in fact at work, with | the proper 
tools and appliances, but furnished them with malls of hammers 
with handles in same which were out of repair and improper, so 
that the heavy malls weighing — pounds, were constantly coming 
off or becoming loose on its handle, which condition was known, 
or by the exercise of reasonable care and caution could have been 
known to the defendant, but which condition was not knpwn to the 
plaintiff and hv reason of the said negligence as aforesaid, and by 
reason of the defendant disregarding its duty in the premises a« 
aforesaid, one of the hammers or malls so used as aforesaid flew off 
of its handle and fell from the point where the fellow! employees 
of the plaintiff were engaged on the driveway or kipper por- 

4 tion of the bridge, to the point below them where the plain¬ 
tiff was engaged as aforesaid, a distance of about -f- feet, and 

in consequence thereof the said plaintiff was struck hv the said mall 
or hammer on the head, resulting in a laceration of the| scalp and 
right eye, and a fracture of the skull beneath the laceration; that 
he suffered concussion of the brain; that his neck was broken or 
severely injured; that the vertebra? was injured so severejv that the 
said injury is of a.permanent nature; that the fracture ojf the skull 
and spine and injury to the vertebrae is of a permanent nature; 
that he further suffered a severe nervous shock to his whple system! 
which said nervous shock was resulted in neurasthenia and is per¬ 
manent. Plaintiff suffered severe bodily pain and mental anguish, 
and he was otherwise greatly hurt and injured to such! an extent 
that he is. and for the rest of his life will be unable to pursue any 
manual or mental labor: that he has expended a large sum of money 
to wit $— in an effort to cure himself of the said injuries so received, 
and that by reason of the said injuries, all of which are permanent, 
the plaintiff will not be able to peiform his usual calling] or to per¬ 
form any labor: his said calling being that of an iron worker, receiv¬ 
ing or earning a salary of $3 and $4 per day. and that he has been 
damaged by reason of said inability to perform said labor in the 
sum of $—; That he has expended large sums of money in procuring 
medical attention, and that he was otherwise greatly shocked, bruised"! 
maimed and damaged to the extent of $25,000. 

Wherefore the plaintiff brings this suit and claims of the 

5 said defendant the sum of $25.000.. besides the cpsts of this 
suit. 

Second Count. The plaintiff Melvin Cooper, further sues the de¬ 
fendant. Penn Bridge Company, a corporation, for that whereas the 
defendant was at the time of the commission of the grievances here- 
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inafter mentioned, a body corporate, duly incorporated under and 
by virtue of the laws of the State of — and for a long time prior 
thereto, was, and still is. such a body corporate: that whereas it then 
and there was the business of the said defendant, among other things, 
to construct, repair and build bridges, and to that end employ work¬ 
men in and about the repair, construction and building of said 
bridges, and to supply tools and appliances for the use of the said 
workmen so employed in the repair, construction and building of the 
said bridges, and whereas, heretofore, to wit, on or about the 10th day 
of August. A. ID.. 1015. the defendant was constructing, repairing or 
building a bridge in the District of Columbia, generally known as 
the Pennsylvania Avenue Bridge, which extended over the Eastern 
Branch of the Potomac River on Pennsylvania Avenue. R. E.. in the 
District of Columbia, and while the defendant was carrying on its 
said business aforesaid, in the manner aforesaid, at the time afore¬ 
said. the plaintiff was then and there in the employment of the said 
defendant as a laborer, and the plaintiff was then and there required 
and directed by the said defendant in the performance of his duties 
as a laborer as aforesaid, to stand in a scow, or barge, or floating ap¬ 
paratus which floated upon the water just under, near or about be¬ 
neath the span of the bridge which was being repaired or erected 
by the said defendant: that there were other laborers ern- 

6 ployed by the defendant company working with the plaintiff 
for the i defendant company in the construction, repair or 

building of said span or bridge at or about said point, there being 
one or more of said laborers engaged at the top or driveway of said 
bridge, which was at a distance of — feet from the point where the 
olaintiff was engaged in work on the construction, repair or build¬ 
ing of said span or bridge at said point and said workmen so engaged 
at or about just above the position where plaintiff had been in¬ 
structed and directed to work, and where plaintiff was performing 
hi« duties in accordance with said instructions and directions as afore¬ 
said: that said laborers so employed as aforesaid on the top or drive¬ 
way of said bridge, while in the performance of the duties required 
of them by the defendant, in the performance of their duties as 
aforesaid were using one or more hammers or malls, as they were 
commonly called, which said hammers or malls weighed about — 
pounds, and there were wooden handles in said malls used by the 
said laborers in accordance with their instructions and directions in 
lifting, handling and using them for the purposes for which thev 
were directed and instructed to use them: and it then and there be¬ 
came and was the duty of the said defendant not only to provide the 
fellow employees of the plaintiff with proper tools and appliances 
with which to perform the duties for which they were intended, and 
for which they were actually being used, but it further became and 
was the duty of the said defendant to see that the said employees 
would not use tools which were out of repair, and which were dan¬ 
gerous: and it further became the duty of the said defendant 

7 in addition to providing proper appliances and seeing that 
proper appliances were being used and handled, to provide 

some covering or guard of some means to protect the plaintiff from 
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carelessly, 
whatsoever 
to provide 


being struck and injured by the implements, tools and appliances 
or the mall being used in the construction of the said bridge, which 
might fall from the top of said bridge to the place where the plaintiff 
was at work as aforesaid, said protection being made necessary by 
reason of the distance from the top of the bridge to the position 
where the plaintiff was placed in his work beneath said bridge; yet, 
notwithstanding its duty in this regard the defendant 
negligently, and wilfully failed to provide any protection 
to the plaintiff or any covering or .guard or structure, or 
proper tools and appliances with which the fellow employees could 
work, and by reason of the negligence of the defendant in this re¬ 
gard, one of the hammers or malls being used by one of the em¬ 
ployees at or near the top of said bridge flew off of its handle and fell 
a distance of — feet striking the plaintiff, where he was in the exercise 
of due care and diligence, and in consequence whereof the plaintiff 
was struck by the said mall or hammer on the head, resulting in a 
laceration of the scalp and right eye, and a fracture of the skull be¬ 
neath the laceration; that he suffered concussion of the brain; that 
his neck was broken or severely injured: that the vertebra? was in¬ 
jured so severely that the said injury is of a permanent nature; that 
the fracture of the skull and spine, and injury to the vertebra is of 
a permanent nature; that he further suffered a seyere nervous 
8 shock to his whole system; which said nervous shock has re¬ 
sulted in neurasthenia and is permanent. Plaintiff suffered 
severe bodily pain and mental anguish, and he was otherwise greatly 
hurt and injured to such an extent that he is, and for the rest of his 
life will be unable to pursue any manual or mental labor ;| that he has 
expended a large sum of money to wit, $— in an effort to cure him¬ 
self of the said injuries so received and that hv reason j of the said 
injuries, all of which are permanent, the plaintiff will pot be able to 
perform his usual calling, or to perform any labor; his said calling 
being that of an iron worker, receiving or earning a salarv of $3. and 
$4. per day, and that he has been damaged by reason of said inabil¬ 
ity to perform said labor in the sum of $—: That he has expended 
large sums of money in procuring medical attention, and that he was 
otherwise greatly shocked, bruised, maimed and damaged to the ex¬ 
tent of $25,000. 

Wherefore plaintiff brings this suit and claims of the said defend¬ 
ant the sum of $25,000. besides the costs of this suit. 

W. GWYNN GARDINER. 

Attorney for\ Plaintiff. 


Plea. 

Filed Februarv 19. 1916. 


* 


I 

For plea to the declaration and to each of its counts, the de¬ 
fendant says it is not guilty in the manner and form therein 
alleged. 

FRANK J. HOGAN, 
Attorney for the Defendant. 


February 19, 1916. 
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Joinder of Issue. 


Filed February 24. 1916. 

* * * * * * * 


The Plaintiff joins issue 
filed herein. 


on the plea of the defendant heretofore 


\V. GWYNN GARDINER. 

Attorney for Plaintiff. 


Supreme Court of the District of Columbia. 

Wednesday. October IS, 1916. 

Session resumed pursuant to adjournment. Mr. Chief Justice 
Covin;gton presiding. 

******* 

Come again the parties aforesaid, in manner aforesaid, and the 
same jury that was respited yesterday who. after the case is given 
them in charge upon their oath say they find the issue herein joined 
in favor of the defendant. 

Whereuj>on. counsel agree that judgment on verdict he entered 
instanter. 

Therefore, it is considered that the plaintiff herein take nothing 
by this action and that the defendant go hence without day. 

10 l>e for nothing held, and recover against plaintiff the costs 
of its defense, to be taxed by the Clerk, and have execution 

thereof. 

The plaintiff by his Attorney in open Court, notes an appeal to 
the Court of Appeals of the District of Columbia, and the penalty 
of the bond for costs on said appeal is hereby fixed in the sum of one 
hundred dollars f $100.00"). 

M em oranda.. 

October 23, 191(5.—Appeal bond approved and filed. 

November 27. 191 (5.—Time within which to submit and settle 
Bill of Exceptions extended to, and including, December 8th, 1910, 
and for filing Transcript of Record to December 22nd. 1916. 

December 7. 1916.—Time within which to submit and settle Bill 
of Exceptions extended to. and including, January 3rd, 1917, and 
to file Transcript of Record to. and including, January 15th, 1917. 

11 January 3. 1917.—Time within which to submit and settle 
Bill of Exceptions extended to February 1st, 1917, and to file 

Transcript of Record to February 15th, 1917. 

January 31, 1917.—Time within which to submit and settle Bill 
of Exceptions extended to March 1st. 1917, and to file Transcript of 
Record to March 15th, 1917. 

February 27,1917.—Time within which to submit Bill of Excep¬ 
tions extended to April 2d. 1917. and to file Transcript of Record to 

April 16th, 1917. 
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Supreme Court of the District of Columbia. 

B'riday, Marcbj 30, 1917. 

Session resumed pursuant to adjournment, Mr. Chief Justice Cov¬ 
ington presiding. 

* * * * * * j * 

Now comes here the plaintiff by his Attorney of record and prays 
the Court to sign, seal and make part of the record, his Bill of Ex¬ 
ceptions taken during the trial of this cause, now for then, which is 
accordingly done. 


12 


Assignment of Errors. 
Filed March 30, 1917. 


1. The Court erred in sustaining the motion of the defendant to 
direct a verdict in its favor. 

2. The Court erred in directing the jury to return a verdict for 
the defendant. 

3. The Court erred in directing a verdict for the defendant when 

the Court admits that the question involved is so close that the Court 
of Appeals ought to pass upon it, the duty of the Court being to sub¬ 
mit it to the jury. j 

4. The Court erred in permitting witness Hoover tq testify as to 
the position , of Mr. Vaughn with the Penn Bridge Company. 

5. The Court erred in permitting the defendant’s! witnesses to 
testify as to the custom and rules among structural iron workers. 

6. The Court erred in not permitting the jury to make a special 
finding of fact subject to the ruling of the Court on the law in the 
case. 

W. GWYNN GARDINER, 

Attorney for Plaintiff. 


13 


Designation of Record. 
Filed March 30, 1917. 


* * * * * * | * 

To John R. Young, Esq., Clerk. Supreme Court, District of Colum¬ 
bia: 

You will please prepare the following as the transcript of record 
for the Court of Appeals in the above entitled cause: 

1. Plaintiff’s declaration. 

2. Defendant’s Pleas to declaration. 

3. Joinder of Issue. 
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4. Memo, trial and verdict. 

5. Memo, judgment on verdict. 

6. Memo, appeal in open Court and memo, fixing bond. 

7. Memo, bond filed. 

8. Memo, showing the various orders extending the time within 
which to submit bill of exceptions and filing transcript of record. 

9. Memo, bill of exceptions submitted, signed in duplicate and 
filed. 

9Vo. Memo, making bill of exceptions a part of the record. 

10. Assignment of Errors. 

11. This designation. 

W. GWYNN GARDINER, 

Attorney for Plaintiff. 

Service of the Designation of Record in the above entitled cause 
accepted this 30 dav of March, 1917. 

FRANK J. HOGAN, 
Attorney for Defendant. 

14 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

1. John R.. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
13, both inclusive, to be a true and correct transcript of record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 58806 at Law, wherein Melvin 
Cooper is plaintiff and Penn Bridge Company, a corporation, is de¬ 
fendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said; Court, at the City of Washington, in said District, 
this 9th day of April, 1917. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

15 In the Supreme Court of the District of Columbia. 

Law. No. 58806. 

Melvin Cooper, Plaintiff, 
vs. 

Penn Bridge Company, Defendant. 

Bill of Exceptions. 

Be it remembered that this cause came on for hearing before Mr. 
Chief Justice Covington, and a jury, the jury having been regularly 
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impanelled, on the 12th day of October, 1916, and the plaintiff to 
maintain the issues on his part joined called 

William James Galloway, who testified in substance as fol¬ 
lows: That in August, 1915, he was employed by the Penn Bridge 
Company engaged in taking down a span of the Pennsylvania 
Avenue Bridge, having just previous thereto completed the erection 
of a new span on said bridge; that he knows the plaintiff Melvin 
Cooper, and says that Cooper was working on the 10th of August; 
that witness recalls the accident to Cooper. 

Witness says that on the date of the accident, he was using an 
eight pound hammer or maul, and was engaged in knocking out the 
steel rivets at the top of the bridge; that Cooper was wording directly 
under witness; that on the morning of the accident “we all went to 
the tool box to get our tools out of there”—when witness went to the 
tool box to select his tool it was about seven or seven-thirty o’clock 
in the morning, “all of the hammers were gone but the one I selected, 
or the one that was there for me, there was no other and I took it 
and went to work.” Mr. Hoover was in charge of the work; there 
was no other person there in charge of the work, except ]Vlr. Hoover; 
that witness got no instructions .or directions from any person other 
than Mr. Hoover, not that day; witness had beep getting his 
16 instructions from Mr. Hoover ever since he went to work on 
that structure; Mr. Hoover was not the onlv man, Mr. Hoff- 
man was the man in full charge when witness started the work there, 
but Mr. Hoover hired witness; that, of course, sometimes one would 
give an order and some times another, just according j;o what part 
of the structure you were working on. Mr. Hoffman was not there 
on the day of the accident, nor the day before; that on the morning 
of the accident witness went to the tool box and got the hammer; 
there was no other one there and witness told Mr. Hoover about the 
condition of the hammer. “My words to Mr. Hoover were that 
there was no wedge in the maul, and the tool was not in a fit stage 
to work with. I also told him we were going to world over top of 
other men and that it was not safe; Mr. Hoover replied that there 
was no other, and that I would have to use that one. That was his 
words. I then went to work with the tool, and had quite a little 
trouble with it in knocking the handle on. Every few blows I would 
strike T would have to stop and knock the handle back. 

I 

Q. Plow would you knock the handle back? A. By hitting the 
handle on the iron and dragging it back into the head of the ham¬ 
mer again.” 

| 

In the latter part of the day this occurred about evert three blows 
that witness struck with the hammer, it was continually coming off. 

Witness does not recall having any other conversation with Mr. 
Hoover about the condition of that hammer that day. ijpe was stand¬ 
ing over the top of witness watching him working; lobking at wit¬ 
ness. Mr. Hoover was standing over witness a few moments before 
the accident occurred. “It was four-thirty, he was right there be- 
2—3084a 
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cause he told us to work over time and he could see then the condi¬ 
tion of the hammer. He stood near enough to see the condi- 

17 lion of it and me knocking it on.” After that witness was 
working with the hammer, was driving on the pin and a man 

by the name of Howard was holding the backing out punch, which 
is" a hammer shaped affair with a handle in it and a long point. It 
is used generally in structural work for backing out rivets, and one 
thing and another like that, where you have to drive them out; “he 
holds that on the pin while I strike the other end of it.” Witness 
does not recall whether there had ever been a wedge in the handle 
or not. It was practically a new handle, but witness did not examine 
it closely to see if there ever had been one in it. Witness went to 
work at eight o'clock in the morning, worked eight hours with a 
half hour for lunch, which made four-thirty o’clock in the afternoon 
their regular quitting time. It was about twenty-five minutes to five 
in the afternoon when the accident happened, and witness is positive 
of that because Mr. Hoover had just told them to work over time, 
and it was a few minutes after that that the accident happened. 
While witness was striking a blow with his hammer on the backing 
out punch the head flew off the hammer in midair and went down 
and struck Cooper on the forehead and knocked him over. Witness 
hollered when he felt the hammer was going “look out below,” and 
that Cooper tuifned his head to look up as the hammer struck him 
on the forehead. When witness reached him his skull was frac¬ 
tured and opened; had not known Cooper before Cooper came to 
work on the bridge; that it was about four or five months before the 
accident happened. 

On cross examination witness testified that he was about thirty- 
five vears of age: that he had worked for other bridge concerns 
before working for the Penn Bridge Company; that before working 
for the Penn Bridge Company witness had been employed doing 
structural steel work by McClintock & Marshall for about three 
years; was one year with the Government in the erection of the lock 
gates in the Panama Canal, and had been engaged in the structural 
iron or structural steel business between ten and eleven years before 
starting this work for the Penn Bridge Company. Witness 

18 had been employed by the Penn Bridge Company on the 
construction of this span of the bridge about fourteen days 

previous to the accident. When the new bridge or span was open to 
traffic they put the old span or bridge on a barge and swung it out 
for the purpose of taking it apart, and witness was working for two 
or three days helping to take it apart before the accident. In the 
morning when witness came to work either on the new or the old 
bridge, at about eight o’clock, he would go to the tool box and get 
his tools. The sledge hammer used by witness at the time of the 
accident had an iron maul, a wooden handle, which was struck in 
just like a hammer. It is used as any hammer, except with both 
hands, swinging it from the shoulder. Witness was quite familiar 
with that sort of hammer, it is the ordinary sledge hammer used 
by structural iron workers. Witness could not tell how many of 
these hammers there were used on the work from the time he went 
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to work there up to the time of the accident; he supposed there were 
as many as half a dozen there; and they were kept, when dot out on 
the job, in a tool box; in the evening, at half past four, or whatever 
time it was that he knocked off work, he gathered up his| tools and 
put them in the tool box, and the next morning went there and 
got them out; he does not remember the handle of ohe of the 
sledge hammers being shaved so as to give a better grip onj it; 

Q. You do not remember that at all? A. No. sir. 

Q. Was this one shaved? A. Not that I know. 

Q. Not that you noticed? A. No, sir. 

A wedge is a piece of steel that they drive in the hammer end of 
the maul right into the wood part of the handle, in thej socket or 
hole, to spread the wood and hold it tight, to hold the wood handle; 
it is made of iron, or steel, or wood in some cases; you very seldom 
use wood, unless it is hard wood; we have done that; hthe whole 
purpose of the wedge is to spread the handle so that it will fit tight; 
he had used sledge hammers on this job before; before the day of 
the accident, so far as he knew, this maul had not come off the 
handle; on the day of the accident, about 8 in the morning. 
19 he took the tools that he was to use out of the tool box, and 
among other tools he took this sledge; he was goirlg to work 
helping to wreck the old bridge which was on a barge; Cooper was 
working on that bridge; Howard and Steele were woijking over 
there; there were, he thinks, several men working down there on 
the barge, Steele, Morris and Cooper, and up with witness on the 
top cord of the old bridge, where witness was driving the pih, Howard 
was working; no one else was up there that witness remembers; he 
does not think Mr. Hoover saw the accident, he is not sure though; 
Hoover was on the new bridge; he was not on the old span; Hoover 
is an iron worker too. At the time the accident occurred, as to 
whether Hoover was working somewhere on the new bridlge, he was 
around there; whether he was working or not, witness doesi not know, 
but he was around there; where witness was working, he could see 
the top of the new bridge, but could not see right across, |so that he 
does not know who was standing over there at the time of the acci¬ 
dent; he does not know that it was some minutes after the accident 
before Mr. Hoover came up; in the excitement of the mcjment, wit¬ 
ness slid right down on the barge, and does not know who came 
along. Asked whether when he took the sledge out of the box in the 
morning, he noticed that the handle was not wedged, fvitness an¬ 
swered he noticed it was not tight in the head of the handle, it was 
not tight, there was no wedge in it, because he looked at it. and there 
was no wedge in it; right in the morning he noticed it was! loose, that 
the wedge was out, he said he told Mr. Hoover about that, and that 
was about 8 o’clock in the morning, and this accident occurred after 
half past four in the evening. 

“Q. Throughout that day you knew that men were working right 
under you, did you not? A. Sure thing. 

“Q. Sure thing? A. Yes, sir. 
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20 “Q. And with this sure thing knowledge of yours you 
knew all during the day that that maul was loose on that 

handle? A. Yes. sir. 

“Q. So much so that in the afternoon, the last hour before the 
accident, every three blows the maul would slide off the handle so 
that you would have to pound it back in? A. Yes, sir. 

“Q. If you did not pound it back in. you could not go on using 
the hammer, could you? A. No, sir. 

“Q. In other words, that thing had come loose and slid off so you 
could not use it again unless you put it on? A. Yes, sir. 

‘•'Q. And y.ou stood over there, with men under you. through all 
those hours? A. Yes. sir. 

“Q. Using that hammer that was constantly sliding off. and did 
not say a word to them, did not warn them? Is that right? A. 
Correct. 

“Q. Did you not know it was dangerous? A. Certainly. 

“Q. Did you not know that any minute when you struck a blow 
it was likely to come off and kill somebody underneath you? A. 
Yes. sir. 

“Q. And yet you went on using it? A. Yes. sir. T had my fore¬ 
man’s orders, and it was either had to do that or get off the job, and 
T was not in a position then to l»e fired. In fact. T have never been 
fired yet, and when you refuse to take the tools they give you to 
work, that is a signal for you to get off the job. That is well under¬ 
stood in all bridge work.” 

Nobody told witness that he would be fired, or discharged, “we 
knew that is the law of the work”, refusing to work with tools that 
they have there for you to work with, it don’t matter the condition, 
that is ground for them to fire you. and that is what they do; witness 
knew that this hammer was likely to fly off and kill somebody; “it 
was likely to fly off and hurt me never mind the other men, but I 
was taking that chance”; but witness says because his foreman told 
him to use it, he knew that if he did not use it, he would have to 
quit the job. Had not used a sledge hammer the day before the 
accident, as to when he last used the sledge hammer, does not know 
that he had used it liefore; “I always looked for good tools”; he had 
not used that sledge hammer before, but had used a sledge hammer 
on that job. the same kind of a hammer. As to how long it takes 
to put a wedge in a handle, it only takes a few moments if 

21 you have the wedge to put in, but that is the thing, to get 
the wedge and put it in; a nail will not act as a wedge, as it 

would split the handle when you drive it in. A wedge is about an 
inch and a quarter long and about three-quarters of an inch across, 
and it tapers from nothing to a thinness of a quarter of an inch; 
that they take this wedge, put it in the handle and drive it in with 
a hammer, that is the way you wedge a tool. 

Q. How many times that afternoon did you put that maul back 
on that handle before the accident occurred? A. T could not tell 
vou. 

Q. Several times? A. Quite a number. 

On re-direct examination witness savs that he had not used this 

V 
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particular hammer before the date of the accident; that there was no 
wedge or anything given to witness to put in that maul by the fore¬ 
man. 

Q. Was there any wedge in the tool box where this tool was when 
you took it out? A. Not that-1 know of. 

Q. When you mentioned this matter to Mr. Hoover, did he say 
anything to you about a wedge, or where you could get a wedge? A. 
No, sir. 

Objection was made to this question by Mr. Hogan, and the same 
was stricken out by the Court. 

I 

’ 

Thereupon the plaintiff to maintain the issues on his part joined, 
called Stewart H. Howard, who testified in substance as follows: 
that he is an iron worker; that he was engaged in the Summer of 
1915, and employed by the Penn Bridge Company of tihe Pennsyl¬ 
vania Avenue Bridge, S. E.. in this City: that he krjows Melvin 
Cooper who was injured in August. 1915. but he does not remember 
the date; that Cooper had been working on that job about a week 
or two weeks before the accident; that on the date of the accident 
witness was working with Mr. Calloway; Witness was holding the 
backing out punch and Mr. Galloway was hitting it with the maul, 
knocking out a big pin. Witness got his instructions that day from 
Mr. Ploover, and he also received his instructions the day before the 
accident from Mr. Hoover. 

Q. Was there any other person in charge of the work, so far as 
you knew, at that time except Mr. Hoover. I mean for that 
22 day and the day before? A. No. sir. I think that Mr. 

Hoover had full charge of it, or Mr. Hoffman’s brother was 
there, he was timekeeper, and T do not know whether he had—but 
if he told us to do anything we had to do it, Mr. Hoover was the 
main boss there at the time. 

“Q. Who was directing you and instructing you? A. Mr. Hoover. 

On the date of the accident witness heard a conversation between 
Mr. Galloway and Mr. Hoover with reference to the condition of the 
maul being used by Galloway. Witness heard Mr. Calloway tell 
Mr. Hoover that the maul was loose on the handle and ought to be 
fixed. Tt was not fit to do work with. Mr. Hoover’s feplv was he 
would have to work with it; that it was the best they had. This 
conversation occurred during the day. Witness does not remember 
whether it was in the morning or in the afternoon. 

“Q. During the day can you tell us just how that madl performed, 
as to whether or not it stayed in the handle or came off. A. Whether 
it came off that dav? 

%J I 

“Q. Yes. T do not mean whether it actually came off. A. It was 
slipping off the handle all during the day, all the time we were 
using it, and we had to be turning it up and driving it back on 
the iron dozens of times during the day. 

“Q. Did you see Mr. Hoover at any time standing near you or 
looking at you? A. Yes. sir. T saw him one time standing right 
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up on the bridge not fifteen feet from us. Tie was up on the regular 
bridge, and we were on the scaffold.* 7 

Witness says Mr. IToover was there when they were knocking the 
hammer on. That he asked them if they had the pin started yet 
“and we told him no. He started cussing and said ‘hurry up. T 
want to make a showing. 7 We told him we could do no better with 
the tools we had. He said that was the best tools we had. Hoover 
was cussing all during the day at different times. He said he wanted 
to make a showing.” 

Witness says that Cooper was injured between half past four and 
five o 7 clock. Witness remembers the time because they stopped work 
at half past four, and that when they started to stop Hoover told 
them “we would have to get the top cord out that night; that the 
Senator would be down tomorrow and he wanted to make a show¬ 
ing. and we would work overtime. About fifteen or twenty 

23 minutes after that the hammer flew off the handle and struck 
Cooper. Mr. Calloway was standing up hitting down with 

the maul and it slipped off the handle, and he hollered flook out 
below*. Mr. Cooper looked up and it struck him in the forehead. 77 

M it ness says that lie looked at the handle after the accident and 
there was no evidence of there ever having been a wedge in it; that 
it was not split: that there wa> no split in the handle. Witness is 
sure of* that. 

On cross-examination, witness testified that he went to work on 
this bridge some time in the early part of July and stayed there 
until the job wan all through in August: this accident occurred 
August 10th: he is by trade an iron worker and had been in the 
structural iron >v< rking trade for some eight years before the acci¬ 
dent : he knew Mr. Cooper for about five years before this accident; 
Cooper was a structural iron worker during all the time witness 
knew him: Oallowav was a structural iron worker; on the dav of 
this accident. Cooper. Calloway, witness, and some other men were 
working taking this old bridge down. Cooper was doing part of the 
work of taking the bridge apart down on the barge, and witness 
and Calloway were doing part of the same work up above; and 
during the day witness saw that the maul, or hammer, that Callo¬ 
way was using came off the handle a number of times; it would come 
off, and “we would put it lack; 77 it could not be used until it was 
hammered back on: it was useless until he put it back on; if he 
had not hammered it back on it was a dead tool; so Galloway did 
hammer it back on. and he hammered it back on, witness says, a 
dozen times perhaps; men were not working down underneath all 
the time that that thing was slipping off and had to be put back 
on. nor were they working directly under witness and Calloway 
throughout the day. but men were working directly under Galloway 
and witness about three-quarters of an hour prior to the 

24 accident: witness did not tell any of the men working di¬ 
rectly under him, or working anywhere down on that barge, 

that the thing was loose: when he saw it come off, and Galloway 
had to pound it back, witness did not call to any of the men and 
tell them that they were using a loose tool up there; he don’t re- 
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member exactly when it was, but sometime during the day he called 
Hoover’s attention to it: the warning to the men underneath was 
called just as soon as Galloway hit down with the hammer and we 
saw the maul go off and fall,' and that was the first time he said 
anything to the men down below. But we called Hoover’s attention 
to it during the day. When witness on direct examination said that 
the Senator was coming on the job, or to inspect the job,! he meant 
Mr. White, the head man of the Company; witness says Mr. Hoover 
said Mr White was coming the next day, and he wanted to get that 
top cord out that night so that be would make a showing when the 
Senator came down: so that when the boss came he would see what 

was done. 

On redirect-examination. witness was asked: 

“Q. Was Mr. Cooper present in the morning, or during the day 
at any time when you complained to Mr. Hoover about the condition 
of this maul? A. He was around there on the job. 

“Q. Was Mr. Cooper present, or was he below? A. He was down 

b6low. ,? ' 

On reeross. witness testified. Cooper was down belo^v ivben wo 

called Mr. Hoover’s attention to the maul being loose in the handle;” 
Hoover was above witness over on the new bridge, and Galloway 
hollered across to him. and Cooper was down below atjthat time, 
witness guesses twenty-five or thirty feet, and Hoover was about 
fifteen feet awav; Gallowav did not have to holler up. as when “we 
had that old span floated out on the bridge, the top of that was 
level with the top of the bridge where Mr. Hoover was standing: 
lie might. have been two or three feet above, and over op the walk 
"of the bridge on the other side of the railing, lie was a dis- 
25 tance of fifteen feet, and witness could not touch Hoover nor 
the railing from where witness and Galloway were because 
of the distance: and there was the distance from the top cord where 
witness and Galloway stood to the floor of the bridge where Cooper 
stood. Witness knows where tool box was kept, it was up at the 
other end of the bridge from where “we were workingt” 

“Q. Where did you get your tools when you went to work in the 

morning? A. Got them out of the tool box. I 

“Q. You got your own tools? A. Yes. sir, we went and got our 

own tools. J , , 

“Q. And when the day was over, you went and put your tools 

back? A. Yes. sir.” 


Thereupon, the plaintiff, to maintain the issues on his part 
joined called Jacob Thomas Steele, who testified, in substance, as 
follows- That he is at present employed in the Xavv Yard; that 
he was working as an iron worker on the bridge in iquestion in 
August 1915, and had been working a month at the time of the 
accident to Cooper. Witness was standing at the rail lobking down 
•it Cooper on the old part right above Cooper, about ten feet away 
from Gallowav. Witness saw the maul when it flew offi the handle. 
Mr. Hoover had left about five minutes before the accident to go to 
the tool box, and get something. 
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Q. Did you hear any conversation before that maul came off 
between Mr. (Jalloway or Mr. Howard and Mr. Hoover with refer¬ 
ence to the condition of the maul? A. We have all told him about 
the mauls- 

Mr. Hogan: You were asked about this maul. 

A. This maul, yes, sir. about it being loose on the handle. 

Q. W hat did he say? A. 1 don't just rememl>er. He said 
something, but T don’t remember what it was. but. anyhow, he said 
they did not have any time to fix them. “We have to "get this work 

t i were in an awful hurry about getting the work 
done, and that is the reason they worked over time on it. 

Witness was working with Adam Hoffman; they had knocked 
off work: it was about twenty-five minutes of five. 

Q. Did you look at that handle after the accident? A. Yes. sir 
I think I did. T am pretty sure I did. 

Q. Can you tell us whether or not there was any evidence of 
there being a wedge at any time in that handle? A. No. sir, I 
do not think that there was, T am pretty sure of it. 

Q. Are you positive of that? A. Yes. sir. 

Q. Was it a new handle or not? A. T think it was a new one, as 
far as 1 can remember now it was a new handle. T am pretty sure it 
was a new one. 

Q. Was there any evidence that the end had been split bv putting 
something in? A. No. sir. 

26 Witness does not know what became of the handle. When 
the hammer hit Cooper, it knocked him out. There was a big 
hole in his head: blood running from it. Witness had not known 
Cooper before he came to work on the bridge. 

On cross examination witness says be is familiar with these sledge 
hammers: that it was an eight pound sledge hammer that struck 
Cooper: that it! is composed of a handle and. a maul. Witness says 
that everybody in the gang knew that this maul was loose on the 
handle; knew all the handles were loose; and everyl>ody on the gang 
had called Hoover’s attention to it, and Hoover said that they did 
not have time to fix it; that they had to get the work done, and the 
work out. Witness is not positive as to the number of hammers on 
the job, but there may be four or five, probably four or five; these 
sledges were used to drive out pins and rivets, “we drove out spikes 
and different things.” 

On redirect examination, the witness was asked where Cooper was 
when Hoover’s attention was called to the mauls and answered: “T 
think Mr. Cooper was around, yes, sir. T think Mr. Cooper, if I am 
not mistaken, called his attention to it himself, not only that dav, 
but two or three other days”; Mr. Cooper was at work below, on the 
scow; as to where he was when they got the tools out that day. “we 
got the tools out about eight o’clock. When Hoover’s attention was 
called to the tool during the day. Mr. Cooper was below on the scow, 
he was not present, not then”. 

“Q, When you say all of them, you do not mean Mr. Cooper, 
do you? A. Different times, you know, we would drive them bach 
on and go after it again. 
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Q. Were there other men below with Mr. Cooper thatj day? A. 
Oh, yes.” 

I 

Thereupon, the plaintiff, to further maintain the issues on his part 
joined, called Harry Krupshaw, who testified, in substance, that he 
was employed by the Penn Bridge Company at the time of the 

27 accident to Mr. Cooper; that he was on the top of|the bridge 
at the time, his work being to fasten the iron to a derrick 

and let it down on the scow; that Galloway was driving a pin out with 
a sledge hammer; witness was working about 3 to 5 feet from Gallo¬ 
way. Witness saw Hoover that day; he was all around the work; 
witness saw the maul when it went off, he was standing close there, 
and was holding a line to that pin, to drive it out, and Gajlloway was 
sledging with a sledge, and when the latter felt the sledge was off, he 
hollered “Look out”, and witness saw the maul hit Cooper, and saw 
Cooper fall. Before that maul came off that day, witness saw Gallo¬ 
way put the handle in the hammer; he saw that the same day the 
accident occurred; Galloway had trouble with that handle putting it 
on all the while, even the time he was working loading the scow he 
had trouble to beat it up; all the time he was losing tjie handle. 
Witness does not know whether Mr. Hoover saw it or hot; Cooper 
was working below on the scow, slacking a turn buckle; Witness did 
not hear any conversation between Galloway and Hoover that day, 
relative to the condition of the maul; he was working ih the same 
place all day. 

On cross-examination, witness testified that he was working on 
that job about five weeks; had experience about ten years on that 
kind of iron work; that at the time on this job they were tearing 
the old span apart; that he was working near where Galloway and 
Howard were working all that day; when Galloway was dbwn on the 
floor of the scow with this sledge, he had trouble with j it, and he 
pounded it back on; when Galloway was on top of the top cord, 
witness did not see him pound the hammer back on; Cooper was 
working down on the scow, so was Steele, Howard and Galloway were 
working together, and they were down on the scow when witness 
saw this hammer was loose, and Galloway pounded it on; 

28 when Galloway was working on the scow, he pounded the 
hammer on, but when he came up on the top witness did 

not see him doing it; during the day, when witness was working 
there along with Galloway and Howard, he did not hear Galloway 
nor Howard tell Hoover anything about that hammer being out of 
condition; when they got up where they were taking out this iron, 
Galloway was working over the cord, Howard straWling it and 
holding a backing out punch, Galloway swinging the pledge, and 
witness had a line on the pin, so that when it was driven out, it 
could not fall over board; so that witness was standing holding the 
other end of the line about 3 to 5 feet away from where Galloway 
was working, and the whole time Galloway was up there! driving at 
that pin witness was right there, and Galloway did not say a thing 
to Hoover at any time while he was up there about that hammer, nor 
did Howard say anything about it; when the accident happened, 
3—3084a 
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Hoover was at the other end of the bridge, where the tool box was; 
witness can not remember how many sledge hammers were on the 
.job, but there were more than one; witness knows what a wedge 
is; it takes about five minutes to put a new handle in a sledge, and 
if you have a wedge it would take about a minute or a minute and 
a half to put a wedge in when the handle is already in; there was 
plenty material there on that job to make a wedge out of; asked who 
put handles in the hammers on the job, witness answered “whoever 
handles the sledge has to put the handle in”, which answer, over 
defendant’s objection, the Court ordered stricken out: on this job, 
some of the men kept their tools in order, put handles in and things 
like that themselves, and some of them didn’t do it; the tool box was 
about 100 feet from where Galloway was working, and there was 
material there fit to make a wedge out of; from where Hoover was 
by the tool box, he could not see the accident; the accident hap¬ 
pened about four o’clock; that it was between 4 and 4.30 
29 o clock. W itness believes about half an hour elapsed from 
the time Cooper was hurt until thev took him in the am¬ 
bulance. 

/ 

Thereupon the plaintiff, Melvin Coopek, in order to maintain 
the issues on his part joined, testified in substance that he is thirty- 
five years of age; married, and has a wife and one child: that he is, 
and was before he was injured an iron worker bv profession; had 
been so engaged for ten or twelve years; had been living in Wash¬ 
ington thirteen or fourteen years; had been working on this particu¬ 
lar bridge five or six days, thinks he went to work on the 3rd of 
August, 1915, and was injured on the 10th; that the first day he 
was there he was working on what you might call brackets, or 
hangers on the outside of the bridge for the walkwav for passengers. 
Worked there only two days; that he then helped to take down" 1 the 
old bridge or span; was loosening up nuts on these big pins. Was 
first engaged in the upper part loosening these pins up' for the other 
men to come and knock them out, and when he finished the job he 
went to the bottom and loosened them up, then he loosened the turn 
buckles; on day of accident he worked part time on upper part of 
bridge and part down at the bottom; at the time of the accident 
witness was down on the scow, was not working on the day of the 
accident by the side of, or near Mr. Gallowav. Mr. Galloway was 
working on top all day that day, taking floor beams off first, and 
next “he was knocking these pins out and taking off box columns ” 
Witness says Galloway was not working in the scow with him durin°- 
that day. Witness does not recall whether he used a maul during 
the day of the accident or not; that part of the time he thinks it was 
necessary for him to use a maul, and if so he used one; that there 
were two or three men working below with witness, a man bv the 
name of Morris, and one by the name of Myers, but he does not 
know where Myers is at this time. Witness did not hear any 
30 conversation between Mr. Galloway and Mr. Hoover about 
the condition of the maul. Witness did not know anything 
about the maul used by Galloway being loose on the handle" if he 
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had he would not have worked under him. Witness has no recol¬ 
lection of seeing Galloway knocking on the hammer, and if witness 
had seen it he would have recalled it. Witness says that jthese iron 
hammers working on the bridge make considerable noise, witness 
could not hear a conversation from where he was between men on 
top of the bridge, but if anyone would holler very loud he could 
hear them. Anybodv talking ordinarily could not be heard by 
him. The accident was about fifteen minutes to five. He went to 
work at eight o’clock in the morning, and the regular working time 
was eight hours, half an hour for lunch, stopping at fbur-thirty; 
that they were working over time at the time of the accident. 

Witness says that Mr. Bill Hoffman employed him when he went 
to work; that no one gave instructions or directions when Mr. Hoff- • 
man was there but Mr. Hoffman; that at the time of the accident 
Mr. Hoover was foreman; Mr. Hoffman had gone away; that he had 
gone and turned the work over to Mr. Hoover, who had charge of it. 
After the departure of Mr. Hoffman witness took his instructions and 

directions from Mr. Hoover. 

Q. No one else? A. No, sir, no one else at all. i 

Q. Was there any instruction or direction given to any of the 
men, so far as you know, after the departure of Mr. Hoffrpan, except 
bv Mr. Hoover? A. No. sir. 

’ Q. He gave them all? A. Yes, sir; he was the foreman. 

Witness has no recollection of the hammer striking him; has no 
recollection of anything that happened from that time j until after 

he reached home. # j 

On cross examination plaintiff testified that on the day of the 
accident, both Galloway and Howard were working on the 
31 top floor above where plaintiff was working, they had been 
working there for sometime, Galloway was driving out pins; 
plaintiff had been up there taking the nuts off the piris and after 
plaintiff got through taking the nuts off, Galloway came along driv¬ 
ing them out with the sledge and backing out punch. J!ust prior to 
the accident, plaintiff knew Galloway was working above him. and 
knew he was using a sledge hammer. Thereupon the plaintiff pro¬ 
duced the wife of the plaintiff and medical witnesses who testified 
to the fact of the fractured skull and neck of the plaintiff. 

^hereupon the plaintiff rested, and the defendant to maintain, the 
issues on its part joined called William C. Hoffman, .who testified 
in substance that he lives in New Brighton. Pennsylvania; that he is 
by trade a structural iron or bridge man; has been a structural iron 
worker by trade for sixteen years; has been employed by the Ferris 
Bridge Company and Penn Bridge Company, and bag worked in 
every State in the Union; is now working at Grafton, West Virginia; 
that he was employed by the Penn Bridge Company in connection 
with the erection of the Pennsylvania Avenue Bridge; that he came 
to Washington to go on that work on July 5th; that he was in¬ 
structed to go by C. H. Vaughan, an officer of the Penn Bridge 
Company, ait Beavers Falls, Pennsylvania. 
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“Q. What was the position of Mr. Vaughan with the Penn Bridge 
Company?” 

Objected to by plaintiff’s counsel, which objection was overruled 
by the court, to which an exception was taken and then and there 
duly noted upon the Minutes of the Court, 

“A. He is Superintendent of erection.” 

Witness says that the Penn Bridge Company has shops at Clay- 
tonsville, Pennsylvania, and at Beaver Falls, Pennsylvania; Mr. 
Vaughan is located at Beaver Falls; that when witness came to 
Washington to report for work, he reported to Mr. S. P. White, in the 
Bond Building, that Mr. White is the President of the Penn Bridge 
Company, and has his office at the corner of 14th and New 
32 York Avenue. Witness was accompanied to Washington by 
one J. T. Wagner and Adam Hoffman; that Mr. Hoover did 
not come to Washington with witness; that he lived in Washington, 
at that time; that there were tools sent here to be used on this job 
by the Penn Bridge Company from Beaver Falls. Witness made 
out the tool list and it was sent to C. H. Vaughan, and C. PI. 
Vaughan saw that the tools went on from Beaver Falls to the job. 

Q. Ts that his duty on these jobs? A. Yes, sir. 

Q. And then the Superintendent of erection gets up the tools 
and ships you a list of tools that you cal] for? A. That I call for. 
yes, sir. 

Mr. Gardiner: Do I understand that this goes in subject to my 
objection, this line of testimony? 

The objection of plaintiff’s counsel to this line of testimony was 
overruled by the Court, to which plaintiff’s counsel then and there 
duly excepted, which exception was then and there duly noted by 
the Court upon its Minutes. 

Witness says that after coming to Washington he received ship¬ 
ment of tools for use on this job; that they were accompanied by a 
list and that Adam Hoffman did the checking of the tools received 
with that list, witness also checked the list. Witness says there 
were four, eight pound sledges listed received here, and that witness 
inspected them when they arrived and they were in good condition. 
It was about the 8th of July when they arrived. They were eight 
pound mauls with hickory handles with a wedge put on the ends of 
them. Witness says that each of the mauls had a metal wedge in it 
when it arrived here and went on the job. Witness remained on the 
job until the 7th day of August, 1915. 

Q,. Were you building an entirely new bridge or simply putting 
in a new span? A. Putting in a new span. 

Q. Was the span you were putting in an overhead or an under- 
swung span. A. Overhead. 

Q. Was it a part of the contract to take out the old span? A. 
Yes, sir. 

Q. Was it overhead or underswung? A. It was under. When 
witness left Washington on the 7th day of August, the new span 
was practically finished, except laying a little bit of flooring, and 
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the old span was swung out on a barge from thejnew span; 
33 that the old span had to be tom down. ! 

Q. How many men did you have employed oh this job, 
both the new and the old span? A. From fifteen to twenty. 

Q. What were they, iron workers? A. They were iron workers 

and laborers 

Q. Who employed J. H. Hoover? A. C. H. Vaughn. 

Q. Did he employ him or send him to you? A. He sent him 
to me. 

Q. Who hired him on the job? A. I did. 

Q. When did you employ Mr. Hoover? A. T eannpt just tell 
the date, but it was along about the 6th or 7th of July. 

Witness says that from the time he came on the job until he left, 
he hired the men and laid them off and paid them; got the money 
from S. B. White the President of the Company in the Bond Build- 
ing. 

Witness says that Mr. Hoover’s job was that of a pusher, and that 
the duties of a pusher are to take care of the men on tjhe job and 
see that everybody is working. Mr. Hoover did work himself, all 
the kinds of work that was on the bridge. Witness was also an iron 
worker on the bridge, worked on the iron work on the bridge; there 
was no man on that job who did not work. Adam Iloffnjian came to 
Washington with witness; he is a brother of witness, employed by 
the Penn Bridge Company; he was timekeeper. He did structural 
iron work on the bridge also. During the absence of witness it was 
the duty of Adam Hoffman to pay the men off and to kefep the time. 
He also kept the time when witness was there. After jwitness left 
it was the duty of Adam Hoffman to know where such tools were a* 
were left after the job was finished. One of the mauls brought to 
the job from Beaver Falls was lost overboard. The sledge hammers 
that were brought here from Beaver Falls were used by the men on 
their work on this job. The sledge is one of the principal tools in 
the construction work and is used every day. That there were not 
enough mauls when one went overboard so witness purchased two 
more. One of the mauls went overboard about the middle of July; 
that witness bought two new ones from Rudolph & West Company 
in the City of Washington, that they are hardware merchants 
64 here, and witness had done business at this store when he 
was doing work in Washington before, and had pought tools 
at this store; it is one of the best places in town to buy tools. Wit¬ 
ness bought two, eight pound mauls and handle*; new ones. He 
purchased them about the middle of July, something about the 24th 
of July. They were in first class condition when, witness bought 
them. They were delivered to the job separately and witness put 
them together on the job. on the Pennsylvania Avenue Bridge. 

Q. How did you put them together? A. T put the handle in 
the maul and then took one of the anchor boat wedges in the box and 
put the handle in. 

Q. Were there any wedges in the boxes on the job? A. Yes, 
sir. 
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Q. Where? A. In the tool box. 

Witness says that there were three tool boxes on the job. Wit¬ 
ness will say that they had twelve or fourteen wedges in the tool 
box on the job when it started, and they did not use them all on 
the job; that there were six or seven in the box when witness left. 
In putting the two new mauls together, witness put the handle in 
and then took a wedge and drove it in the handle; it took about 
three minutes to drive the wedge in. 

Q. What duty did Mr. Hoover have on that job with respect to 
tools? A. He had no duty at all except to take care of his own 
tools he was working with. 

Q. What was the rule there as to the other men? Who took care 
of the condition of the tools, such as sledge-hammers? A. Every¬ 
body took care of his own. 

To the asking of the above question counsel for plaintiff objected, 
which objection was overruled by the Court, and an exception to 
same was then and there duly noted by the Court on its Minutes. 

Q. By “his own”, what do you mean? A. The one he was using. 

Q. Mr. Hoffman, you have said you have been engaged in struc¬ 
tural iron work all over this country, from the Atlantic Coast to the 
Pacific Coast, for the last sixteen years. That is right, is it not? A. 
Yes, sir. 

35 Q- I ^ill ask you what is the rule and custom in structural 
iron work of this, kind throughout the country with regard 
to who looks out for repairs and keeps in condition simple tools, such 
as sledge-hammers? 


Mr. Gardiner: I make the same objection and note an exception. 

The Witness: W 7 herever I have been working the man that uses 
a tool, such as a sledge hammer. B. & 0., and cutters, where handles 
are m, he puts them in himself. 

Q. Was there any different rule on this job? A. No, sir. 

Q. Was there any special man on this job in charge of repairing 
tools? A. No. sir. 


Mr. Gardiner: That goes in subject to my objection. 

W itness says that Mr. Galloway was employed on this job as a 
structural iron.worker; that Mr. Hoover was employed on this job 
as a structural iron worker, and that Mr. Howard was employed as a 
structural iron worker, also Adam Hoffman and Mr. Krupshaw. 
1 he new span of the bridge was one hundred and twenty-one feet 
so the work there was done within that distance from one end to the 
other. From top to bottom of the old bridge was eighteen feet six 
inches: from the top of the top cord to the centre of the bottom 
cord, the word cord” meaning the iron bar. Witness savs that 

f 6 5, me that he was on the -' ob that none of the mauls came 
off the handles, none came loose on the handles, either those that 
came from Beaver Falls or the two bought from Rudolph and West 
No complaint was ever made to witness or in witness’ presence by 
any man regarding the maul heads being loose; the wedges in the 
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tool boxes were in a place where the men could get them] and there 
was material on the bridge from which an experienced man could 
make a wedge in case he needed one. While witness was on the job 
he got extra handles at F. B. Kendall’s in this City. Witness bought 
four of these handles, and put them in the tool “boxes; some of the 
handles had been broken and the men who broke them fixed them 
themselves; they got the handles to put in the mauls from the tool 
box. While on the job witness reported to S.. P. White irk the Bond 
Building, the President of the Companv; that there was a 
36 telephone on the job and when Mr. White came jo town he 
would call witness up. Mr. White was down on the job three 
or four times while witness was there. 

Q. When you went off the job did you leave anvbody in charge 
to get through the work that still remained to be done? A. Yes. sir. 

Q. Who did you leave there? A. John Hoover and Adam Hoff¬ 
man. 

Q. After you left who was in charge of buying tools or parts of 
tools, if any new ones were needed? A. Adam Hoffman. ‘ 

Q. What duty or authority did J. H. Hoover have with respect 
to buying tools or parts or tools? A. He did not have anv more 

than anybody else. If he wanted any tools he would tell' Adam 
Hoffman about it. 


Q. If the men wanted things like, handles for backing out punches 
or cutters or anything like that, where could thev get therh? A. In 
tn© tool box. * ' | 

Witness says that the men always went on the job to gei for them¬ 
selves whatever they needed. The tools used on the job after the 
work was completed wo« shipped to another job and were received 
by witness; Adam Hoffman shipped them away. Witness got the 

n* W3S Shl u P - Ped f Way ' Witness P roduced * Hst show- 

r * I s that were shipped away and stated that at the end of 
the list there were some others listed which included the extra tools 
fihat were bought here. These tools were shipped to Clarksburg 
West Virginia Witness found two, eight pound sledges which had 
been bought here among them; that there were five altogether r^ 
cened at Clarksburg, two extra ones purchased here, and three that 
were part of what were shipped here originallv. Witness savs that 
Mr. Cooper also worked on the job. Had known Mr Copper about 
four years before the work on this job. Witness «avs P fhat Mr 

shonMmd A* V 

thfewSforT* i KSVj5 neS ?. SayS that he here <Jnd 

this work for the Penn Bridge Company, and that he did the hiring 

37 A w? arglng ’- 6X f ept - the men v '.' ho "ere sent td him. 

Q. \\ ho gave instructions and directions to the tnen while 

Hoove/ ^ * *° what ^ « do? A. I did “I 

o' * 

A. He d" dn’t So care of the tools!’ “ ° f the took Is *»» 
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Q. He did not? A. No, sir. 

Q. Was there anybody that took care of the tools? A. Every 
man that used his own tools had the care of the tools. 

Q. There was no one there who took care of the tools? A. No, 

sir. 

Q. Did your brother give any instructions to the men while you 

were there? A. In regard to what? 

Q. In regard to what they should do. what part they should work- 
on? A. I suppose if they had any lumber laying out on the bridge 
and they wanted it he would tell them to go out and get it. 

Q. Under your directions? A. No, sir. 

Q. He had the same duties that you had: that is, the same power 
that vou had? A. No. sir. 

Q.' Well, you had charge of the work there, did you not? A. Yes, 
sir. 

Q. There was no other person for the Company who had charge 
of the work there than you? A. Yes, sir. 

Q. Who was it? A. S. P. White. 

Q. Well, you said he was there three times during the time that 
you were there, that is. during the time of the whole building of 
the bridge? A. Yes, sir; but I was under his directions. 

Q. But you were there directing and instructing the men and 
building the bridge and taking down this old part; and he would 
come there as president of the company to see how things were 
going on? A. Tes. sir. 

Q.' When yoii left there you left Hoover to direct the man, did you 
not? A. And Adam Hoffman. 

Q. And Adam Hoffman to direct the men. and Hoover? A. Yes, 
sir. 

Q. Was there any other person left there than those two to direct 
those men? A. No, sir; except under S. P. White’s instructions 
over them. 

Q. And the same way that he had instruction over you when you 
were there, and no other? A. Yes, sir. 

Witness says that when he left he left by the instructions of C. H. 
Vaughan, superintendent of erection. 

38 Q. Were any instructions given by anybody as to whom 

you should leave in charge? A. Yes, sir. 

Q. Who instructed you? A. S. P. White. 

Q. He gave you instructions to leave those gentlemen here in the 
manner in which you did? A. Yes, sir. 

Thereupon the defendant, to maintain the issues on its part 
joined, called John H. Hoover, who testified in substance that he 
is 39 years of age; lives in Washington; has lived here for about 
ten years; that he is a structural iron worker by trade, and has been 
for nineteen or twenty years; that there is no difference between a 
structural iron worker and a structural steel worker; that it includes 
the building of bridges, and office buildings and things of that kind; 
that he has been engaged only by the Penn Bridge Company as a 
bridge worker; has been employed in this structural iron work in 
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most every State; that he was employed in 1915 by the Penn Bridge 
Company in taking out the span and putting in a new Span of the 
Pennsylvania Avenue Bridge S. E.; that W. C. Hoffman hired wit¬ 
ness. Witness worked on that job five or six weeks; was emploved as a 
regular structural iron worker, and what they call a kind of pusher, 
and keep them busy. As a structural iron worker, witness did there 
everything connected with structural iron work. That I there were 
no men on the job who did not do a part of the work; tliat witness, 
in addition to working himself, was a kind of a pusher; that what 
was meant by a pusher in structural iron work is “try to kbep around 
to keep the men working and things like that”. Witness says he 
had nothing to do at any time while he was on that job with furnish¬ 
ing tools on the job, nor with repairing tools; that he repaired the 
tools he used himself. 

Mr. Gardiner: That, I take it, is subject to the same ruling. 

The Court: Yes, up to this point. ' It has been with! respect to 
what he did regarding his authorities. 

It is understood that this was subject to an objection anil exception 
of plaintiffs counsel. ’ i 

39 \\ itness says that- on the job anybody who was using sledge 

hammers, backing out punches, cutters or tools like that kept 
them in condition. Says that none of the handles on the sledge ham¬ 
mers broke so far as lie knows while on the job. None was reported 
to witness; that there were five sledge hammers on the job: witness 
saw the five of them and they were in good condition, so far as wit¬ 
ness knows; that witness used them. Witness never saw, bn the dav 
of the accident, up to the time of the accident, or at anv time before 
the accident on that job, a maul that was loose on the handle and 
there was never called to witness’ attention any maul that| was ioose. 

Q-. Mr. Hoover, if a wedge came out of any handle in any of the 
mauls on that job, whose duty was it to put another wedge in? 

Mr. Gardiner: I object, because he says that as far as h|e observed 
there were no loose handles. Therefore, you are putting in an as¬ 
sumption that does not exist so far as he is concerned. 

Mr. Hogan: I am asking him whose duty it was to put ione in. 

The Court: This would be subject to the same objection. After 
all, the word “duty” there is nothing more than the custom they es¬ 
tablished. 

Mr. Gardiner: Well, that is subject to the general exception. 

The Witness: The man who was using the maul or handle. 

Witness says there were wedges there to be used bv the plan, they 
were in the tool box, and there were extra handles "in the tool box. 
Witness says he had nothing to do with buying handles!; that the 
wedges were all the time on the job; that there were wedges still re¬ 
maining when the whole job was completed. Witness sa!vs he was 
slightly acquainted with Mr. Galloway, knew him on that "job onlv; 
he was employed as a structural iron — on this job. Witriess says "it 
would take a structural iron worker not more than five to ten minutes 
to put a wedge in the handle of a sledge hammer, counting the time 
4—3084a 
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necessary to 2:0 from where Galloway was working to the tool box, 
get a wedge, put it in. and get back to the job. Witness says that 
when a structural iron worker actually got hold of the wedge 
40 it would not take him over a minute to put it in. Witness 
says that W. C. Hoffman left the job a few days before the 
accident -.'that there was nothing said about leaving anyone in charge 
of the men when Hoffman left, witness and Adam Hoffman were 
left there to go on and finish the job. Witness says that after Hoff¬ 
man left, if anv new tools was needed on the job that Hoffman’s 
brother. Adam, got it. witness had nothing to do with it and did not 
know anything about it. On the date of the accident witness was 
working on the bridge; on the old span which was part of the main 
bridge." Witness was working around there all day; went on duty 
about seven-thirty in the morning; started work at eight o'clock. 
Stopped work at half past four; there were five sledge hammers on 
the job that dav: there was only one in use that day and that was 
the one Gallowav was using; the other four sledge hammers were in 
good condition, “as far as witness knows. When the men came to 
work in the morning—any morning—each man selected his own 
tools out of the boxes, and in the afternoon each man put his own 
tools back in the boxes; by “his own tools” is meant those he uses 
in the work. Witness says that on the morning of August 10th 
when Galloway got his tools out of the box he said nothing to witness 
about the hammer being loose; that witness was not at the box in the 
morning: that he was at the hoisting engine at the opposite end of 
the bridge, he was always over there to see if steam was up ready 
to go to work, that that was his duty in the morning. Galloway did 
not tell witness that the maul was loose on the handle or that it was 
dangerous and could not be used. He did not say to Galloway that 
the job was a rush one and that he did not have time to fix the tools 
to go on to work; that neither Galloway nor Howard nor Steele at 
any time during the day told witness that the maul was loose, and 
witness did not at any time during the day know it was loose; no 
one told witness that it was loose; that the accident happened at four- 
twenty in the afternoon. Witness was over at the tool box 
41 and did not see the accident. Witness had been working 
right over Galloway and Howard just before the accident. 
Witness could see them from where he was working. Witness did 
not watch them, he was busy himself, taking some old iron bars out 
on the bridge. From where Galloway and Howard were working 
. to where Cooper was in the scow would be about 18 feet. The men 
were not working over time at the time of the accident Witness 
first knew of the accident when Ivrupshaw came across the bridge 
running after water. Witness went with Cooper to the hospital; 
that the next morning witness went back to the job and examined 
the hammer: he examined the handle; that it was in first class con¬ 
dition only the wedge was gone; that there was evidence that there 
had been a wedge in the end of it: he saw where the wedge had been; 
it was kind of cracked open like; that the hole where the wedge had 
been showed the next morning. Witness was shown a maul and 
handle and asked: 
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Q. Was the edge pounded any? Did it show that it had been 
pounded? A. No, sir; not to amount to anything. 

Witness says that an eight-pound sledge is one of the ordinary 
tools used on jobs of this kind. Tt consists simply of a ijnaul and a 
handle and a. wedge. Adam Hoffman kept the time on this job and, 
when W. C. Hoffman left, Adam paid off the men. Witness says 
that this work was completed something like a week after the acci¬ 
dent. Witness says he thinks he saw Mr. White on the job once. 

Q. Was that the day of the accident? A. I just won’t say whether 
that was the dav of the accident or not. 

Witness says that he Had not received any word that he was going 
to come down there to inspect the work the next day. Witness did 
not tell anv of the men that thev would have to work overtime as 
Mr. White was coming down the next day; that nothing of that sort 
was said. Witness says there was no turn buckle under where Gallo¬ 
way was at which a man could work. There was no platform 
42 or scaffold between the top cord and the scow. Witness says 
that his duties after Hoffman left were the same as when he 
was there. 

On cross examination witness testified that he is now employed by 
the Penn Bridge Company, and the last time about two years; that 
he is now engaged at the Portsmouth Navy Yard, at Portsmouth, 
Virginia. Witness says there were some eight or nine men em¬ 
ployed in Washington on the job in question. Witness was there 
from five to six weeks or seven weeks before the accident; at the time 
of the accident the number employed may have been ten: that when 
“we were putting up the new span” there may have been fifteen men 
there; he is not the timekeeper and does not know; that these eight 
pound mauls were used by the men in gangs of two oh three, and 
some times four, each gang using a maul. There were eight or ten 
men working on the day of the accident; there was only one maul in 
use that day; witness knows that because there were no other men 
working on anything that required mauls. There was nothing being 
done that day which would require the use of a maul except the one 
used by Galloway, and there were five mauls on the job. Witness 
would not say that the othef four were in the tool box. Some of 
them may have been on the outside. May have had some down 
below. 

Q. They may have been all down there but the one in use by 
Galloway? A. What is that? 

Q. They may have been all below, so far as you know, except the 
one in use by Galloway? A. No, there was one on the bridge where 
I was working, but I was not using it at the time. It was lying there 
idle where I had been working. 

Q. And that had been there all day? A. All day, yes, sir. 

Witness says there was no evidence that the handle of the maul 
used by Galloway had been knocked at all, one end jwas a little 
ragged; that he was not sure it was a brand new handle; it was a good 
handle, neither an old handle nor a new handle, but practically as 
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good as new; that it was a little frayed, with this crack in the end 
where the wedge had been in it; that the Penn Bridge Com- 
43 pany did keep the handle. Does not know where it is now; 

was shipped away with the tools. It was not shipped away 
after suit filed.. Witness says no instructions were given him what¬ 
ever as to what he should do after Mr. Hoffman left., but witness 
simply went on doing what he did before. W itness was not instruct¬ 
ing and directing the men after Iloffman left; he was not cursing 
at. them all that day. 

. Q- M h .v did you tell them where to work if no instructions were 
given you? A. No. sir, but T had to keep the men busy. 

Q. Y hy did you have to keep them busy? A. Standing around 
there doing nothing? They had to have something to do. 

No one told witness to give them instructions: no one told witness 
to tell the other men what to do. some one told witness what to do. 
M itness says that he was told to keep the other men busy “on such 
and such work”. 

Q. Somebody told you what to do? A. Yes. sir. 

Q. But did not tell you what to do with the other men? A. Yes, 
told me to keep them busy on such and such work. 

Q. T thought you said there was nobody said anything to you 
about it at all? A. A ou were so fast that T could not get a chance 
to speak. 

“Mr. Hoffman gave me instructions what to do there with the 
men all the way through. I was working under him, done what 
he told me to do. If he told me to drive rivets or do anything else, 
I did it. and if he told me to take a gang, and see that the men 
get such and such vyork done, and things like that, or whatever 
work was to do, T did it, and when he went away from there he 
says, 'Now, you fellows can go ahead and finish. You only have to 
take the old iron off the scow and the rest of the work is about 
done’—and we were standing there right together—‘and it will not 
take you long to do it’, and that is all that was said.” 

By “we were standing there together” witness refers to W. H. 
Hoffman. Adana Hoffman and himself; that is about all the in¬ 
structions that were given witness; and witness proceeded the next 
morning the same way that he had been doing before; it is not a 
fact that witness gave no instructions or directions to the men at 
all before W. H. Hoffman left, he gave just the same instructions 
after Hoffman left that he did before when Hoffman was 
44 right around there; that, is the fact; if Hoffman told him 
to get the men and go out and go to riveting and see that 
the men get that done right, or anything like that, he would go out 
and see that it was done that way,'and there was no difference after 
Hoffman left than before, no more when witness started than when 
he wound up; at the time of the accident witness was interested in 
having the hoisting machine going over at the other end of the 
bridge; asked who instructed him about that, he answered that that 
is the pusher’s duty when he goes out in the morning to get the 
steam up and ready to go to work; that is what he does in the morn- 
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ing. He has testified that at the time of the accident, he was over 
• taking tools out of the tool box; this tool box was on the opposite 
side of the new span about 100 or 150 or 200 feet away from where 
the men were working; witness was not standing over and around 
those men all that day; he absolutely did not see Galloway time and 
again take the handle and strike it to put the maul back; he did not 
see anything of the kind; he was not standing where he could see 
him all day, he had other work to do; some parts of the day he was 
standing where he could see Galloway; that probably would not be 
any more than a minute and a half at one time; then he would be 
over working at something else; sometimes during the (lay he was 
downstairs where Cooper and the other workmen were; he went down 
to see about how thev were coming along; if he told them to go along 
and loosen a turn-buckle, he would do down and see hoiy they were 
coming along; he had a lot of old iron to be gathered up and things 
like that; that is what he was left there for; it is not a. fact that the 
morning of the accident, when the men took the tools out. that Gallo¬ 
way came to witness and said “hook here, Hoover, this wedge is 
loose on the handle, and it is dangerous to be used”; nothing of that 
sort occurred; witness did not say to Galloway “That is the 
45 only one there; go ahead”: during the day no one called 
witness’s attention to the sledge hammer’s condition: nothing 
of that sort ever occurred; witness can not say whether Mr. White" 
the President of the Company, was there the day of the accident 
He does not recall just when he was there. He knows Mr. White w&= 
down there once and he may have been down there that day; as to 
whether Mr. White looked around and saw the men at work, witness 
supposes he did, he generally does. 

On redirect examination witness was asked if there was any rule 
or law in the structural iron work that a man is compelled to’ use a 
dangerous tool when it is .given him, or quit the job, and said there 
is no such rule; that it would be murder in the first decree if there 
was a rule of that kind; there was no such rule in the Penn Bridge 

Company, nor in any other structural iron trade, in the experience 
of witness. 

On recross examination witness denies that if Mr. Gallowav had 
refused to use that maul he would have told him to ouit the job- he 
had never said such a thing to any man. 

Thereupon William C. Hoffman was recalled to the stand bv 
the defendant .and testified in substance, basing his testimonv on his 
o \ears experience, that there is no rule or law in the structural iron 
work to the effect that when a man is given a dangerous tool he must 
use it or quit the job; that the rule is that a man who usds a danger¬ 
ous tool, or knows it to be dangerous, must give warning to anvone 
working under him; that he is liable to be discharged if he uses a 
dangerous tool and it is found out. There is no rule or 4nv instruc¬ 
ts 011 in the Tenn Bridge Company, and never has been afc anv time, 
that it a man refuses to use a dangerous tool he must get!off the 10 b 
or be discharged. i 
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Thereupon, the defendant to further maintain the issues on its 
part joined called ITenry C. Morris, who testified in substance that 
he lives in Twining City, Washington, D. C.; that he is a structural 
iron worker, and lias been so engaged for eight or nine years; 
46 that he is now working for the District, is not connected with 
the Penn Bridge Company; that he worked for the Penn 
Bridge Company in putting in the new span of the Pennsylvania 
Avenue Bridge, S, E., in July, 1915; worked there for five weeks; 
that Bill Hoffman employed witness; that is William C. Hoffman! 
known as “Bill’'. Witness was employed the same day that Harry 
Howard was employed; knows Galloway; Galloway was employed 
there as a structural iron worker also. ’ Witness met the plaintiff. 
Cooper a day or so before he came on the job. Met him on the 
bridge. Witness had occasion to use sledge hammers on the job; 
says there were five sledge hammers on the job. They were kept in 
the tool box. As far as witness has seen they were in good order, 
good working order. All the men on the job used to select their 
own tools. Got them out of the tool box; that there were twelve 
or fourteen men employed on the job witness supposes. When wit¬ 
ness went to work Bill Hoffman was the foreman. Witness says that 
they have what is known as a pusher in the structural iron business 
and Bill Hoffman was the foreman and pusher on this job when 
witness went there. Hoover was a kind of a second hand’ boss and 
pusher, might say he was a workman the same as the rest. Adam 
Hoffman kept the time. Each man was supposed to repair his own 
tools. AA itness pn one occasion missed a stroke and broke the handle 
of the sledge hammer he was using and he got off the job and put a 
new one in if. Got the new one out of the tool box. He put the handle 
in, filed it down, and put the steel wedge in. which he found in the 
tool box; is sure he wedged it; when he finished putting it in it was 
tight and he used it until the job was finished; that was about a week 
before the accident happened to Cooper. Cannot say that he saw 
any other handles broken. Does not remember Steele'breaking one. 
” itness cannot say that he saw anv of the sledge hammers on the 
job loose. Witness says he did not use. all of the sledge hammers. 
. n he only used one. Witness says that each man generally 

47 took his own tools and the men had a separate place to put 

them away. _ Witness used to hide his and the others did 
the same thing. Alitness had a place for his. The tools belonged 
to the Company, On the date of the accident witness was working 
on the barge loosening up a turn buckle. Mr. Cooper and Mr. Steele 
were working with witness loosening up this turn buckle, and was 
there when he heard Galloway holler out. looked up and saw the 
lammer strike Cooper. W itness had heard no warning before that 
at any time Witness says that on that date he had not heard any- 
one say that Galloway s sledge was loose on the handle, had not 
heard Galloway or Howard say so. Witness never heard of anv 

. ’ i 1 }? the , re \ s no ™ le ’ that a man must use a to ol given him to 
get off the job when the tool is dangerous. There was no such rule 

on this job, or or any iron work job. A man can put a wedge in a 

hammer m three minutes if he had the wedge and hammer right 
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there. To go from where the men worked to tool box, get a wedge, 
drive it in and get back to work would take from 7 to 10 minutes. 
There is no difficulty about making a wedge or putting one in a tool. 
There was plenty of material about to make a wedge of. There were 
saws, implements, and hatchets and so on, to use to make wedges 
with. 

Q,. I believe you have already said each man fixed his own tools 
on this job. A. They are not compelled to do it. I do not mean to 
say that a man is compelled to fix his own tools, but he voluntarily 
does it. 

Witness says that if a man has a tool and it become^ dangerous, 
he is expected to refuse to use it, andjDut it in the tool box and get 
another one; if he does not do that he can fix it. Witness says that 
there were three sledge hammers in use at the time of the accident, 
one of them was on the bridge. Witness had one and one was used 
by Galloway. Witness did not see the handle after the accident; 
knows it was an eight pound maul. Witness says that lie saw Gallo¬ 
way replace a handle in a maul at one time before this accident. 

Witness says some new handles came on the job, they were 
48 put in the tool box, witness got one and put it ip and Gallo¬ 
way got one and put it in his maul; that was a j week before 
the accident. Witness says that their knocking olf time was four- 
thirty; that the accident happened between a quarter and twenty 
minutes after four; that they were not then working overtime. Wit¬ 
ness says that when the men wanted anything during ihe day they 
went to the tool box and got it. Witness says there [was nothing 
between Mr. Cooper and those above to prevent Cooper from seeing 
Galloway and Howard at work. 

On cross examination witness said that it was before quitting time 
that the accident happened. Witness says there was no man there 
to repair tools; that Mr. Krupshaw was "there to mendicutters, and 
busters that the men could not repair, but the sledge hammers were 
repaired by the workers alone. Witness says that a man was not 
compelled to repair the tools, he could put it in the tool box and get 
another one: 

Q. Suppose there was no other one there? A. Then don’t use the 
tool. 

Q, Quit work? A. Yes, sir. 

Q. That is the trade, is it? A. Get something else to do, find 
something else. 

Witness says that the custom in the structural iron [work is that 
when you show the man in charge a tool which is not in condition 
and he directs you to use it, that witness would refuse to use it. Wit¬ 
ness says that he would quit before he would use a hammer that was- 
not in good condition. “No man would tell you to use tools that was 
not safe to use.” Says there is no rule or law in the trade that a 
man must use a tool, which he is directed to use by the man in 
charge, or failing to do that lose his job. 

Q. How do you know there is no such rule, if you have never had 
occasion to see it demonstrated? A. How do I know? 
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Q. Yes. A. There is no such rule that a man is compelled to use 
a dangerous tool? 

Q. Yes. A. Because I worked at it for nine years, and all the 
jobs I have worked on the dangerous tools were ordered off the job. 

Q. By whom? A. By the foreman. 

49 Q. Do you mean by the pusher? A. Yes, sir. 

Q. He orders it off? A. He orders the man not to use it, 
to throw it in the tool box. 

Q. It is his duty in the trade to order off a defective tool? Al 
A. No, it is not his duty. It is the men’s duty, if they see the han¬ 
dle of the tool is dangerous, they take it from the job and do not 
use it. 

Q. You said that where there was a defective tool on the job the 
foreman would order it taken off, put aside? A. If he knows it. 

Q. And that is what he does when he sees it? A. No, that ain’t 
only his work. He is not there to see bad tools. It is the man who 
does the work. 

Q. What did you mean a moment ago when you said if he saw 
it he would order it off? A. If he saw it he would order it off the 
job, would not allow a man to use it, if he saw it. 

Q. Is that the custom in the iron business? A. Custom of every¬ 
thing, if a thing is dangerous on the job and the foreman sees it, he 
will not allow the man to use it. 

Witness says there were five mauls on the job, and at times all five 
were in use at one time. 

Q. That is, when the men were there at work, they need all five 
of the mauls? A. Yes, sir. 

Q. On this day in question they were using all five of the mauls? 
A. I could not say, not on the day of the accident. I don’t say the 
whole five were in use. I know three were in use. 

Witness says that in his direct examination he said that there 
were several new handles came on the job and that he took one of 
the handles and put a wedge in it and used it in his maul. Wedges 
are not in new handles when received, that has to be done on the 
job. It was a brand new handle. He saw Galloway take one of 
the new handles and put a wedge in it; is positive of that; that was 
a week before the accident. Witness saw some other new handles 
in the tool box; they were not on mauls when he got his, but they 
were afterwards put on mauls because they were missing out of the 
tool box. When W. H. Hoffman was not there, Hoover and Adam 
Hoffman looked after the job. Witness says that all of the instruc¬ 
tions and directions that he got when Mr. ^Hoffman was there Hoff¬ 
man gave him. and when Hoffman was not there, Mr. Hoover gave 
them to him. 

50 Thereupon the defendant to maintain the issues on its 
part joined called Adam Hoffman, who testified in sub¬ 
stance as follows: That he is 29 years old; lives at New Brighton, 
Pennsylvania; that he is a structural iron worker by trade, has been 
such nearly five years, is employed by the Penn Bridge Company, 
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and is now working at Grafton, West Virginia; that he has been 
employed as a structural iron worker for other compalnies besides 
the Penn Bridge Company, in Pennsylvania and Ohio; that he 
worked for the American Bridge Company and McClintock & Mar¬ 
shall. Witness was employed on the Pennsylvania Avenue Bridge 
span job in July, 1915, went to work there on the oth of July; that 
he was employed by S. H. Vaughan, who is the superintendent of 
erection of the company, and is the man who sends gangs out on the 
various jobs; that when witness came here on the 5th;of July, he 
came with W. C. Hoffman and Mr. Hoover; that W. C. Hoffman is 
his brother; that work started in the Pennsylvania Avenue Bridge 
on the 6th of July, and finished about the 21st of August. Witness 
kept the time and worked around the structural work, whatever there 
was to do. W. C. Hoffman had charge of paying the men while he 
was there, and after he left witness paid them. Witness sent his time 
reports to Beaver Falls, to the office there, and got the money at the 
Washington office, from the president of the Company, fe. P. White, 
in the Bond Building, Washington, D. C. Witness says there was 
no one except Mr. White in charge of the office in Washington, he 
is the only officer of the Company here. Witness says that his 
brother W. C. Hoffman stayed on the job until the new span was 
raised and the old bridge taken away from underneath. Witness 
kept time in a time book, had it with him, and produced it, and ac¬ 
cording to the time book W. C. Hoffman left the Pennsylvania Ave¬ 
nue Bridge on the 7th day of August. Witness says there was no 
overtime according to his books on the 9th of August. Witness says 
that when he came' on the job there were tools jsent here, a 
51 good many, a list of them came in and witness checked them 
up. Was shown Ex. W. C. H. #1 and identified it as the 
list; says that the pencil additions on the list was in the handwriting 
of witness, and that they showed the new tools that were purchased 
on the job here; that there were four 8-pound sledge hammers came 
from Beaver Falls to start this job; three of them went through the 
job and the other one dropped overboard, about two or three weeks 
before the accident. Witness says that the condition of the sledge 
hammers when they reached here from Beaver Falls was first class; 
that all of the mauls were tight on the handles; that alii of the han¬ 
dles were wedged; that witness was on the job daily from that time 
until the time when Mr. Cooper was hurt; thst- witness! did not ob¬ 
serve any of the sledge hammers being loose on the handles up to 
the time Mr. Cooper was hurt ; that no complaint was ever made 
about anv of them being loose. Witness savs that two new ham- 
mers were purchased after one went overboard; that Mr. W. C. Hoff¬ 
man had charge of buying anything that was needed; new tools or 
materials, and that after the 7th of August when Mr. W. C. Hoffman 
left, witness had charge of that part of the work; witness paid the 
men and did the buying if any material or tools were needed; that 
there was no one man on that job who had charge of all the tools at 
any time during the time the work was being done; that when a tool 
like a sledge hammer or anything of that kind got out of order the 
men repaired it themselves. The rule is that the man who uses 
5—3084a 
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them repairs tools in the structural iron wort Takes a minute or 
two minutes to put a wedge in a handle of a maul; that from where 
Galloway was working at the time of the accident it would not have 
taken him over ten minutes to have gone to the tool box, gotten a 
wedge, put it in the maul handle, and get back to his work. Wit¬ 
ness did not put any new handles in sledges while on the job; that 
there were extra wedges in the tool boxes; there were some 

52 left when the job was completed; that there were five sledges 
on the job on the date of the accident; two of them were in 

the tool box and three in use; witness examined the handle of the 
maul that Galloway was using at the time of the accident, after the 
accident, and says there was no wedge in it, but there was a little 
split in the end of it where there had been a wedge. Mr. Hoover, 
while on the job, had charge of fixing his own tools; the tools that he 
used; that Galloway was supposed to fix the ones he used; that in the 
morning when they went to work the men who used them selected 
their tools, and during the day the tool boxes were all open; at close 
of day’s work the men that used them returned the tools to the box. 
The new span put on the Pennsylvania Avenue Bridge by the Penn 
Bridge Company at this time was 140 feet long; so from one end 
to the other of the job the distance was 140 feet: there were three 
men when they started the work, and then they had as many as from 
ten to twenty-two: that was the most at work on it at any one time. 
According to the: time books there were fourteen men at work on this 
job at the time of the accident to Cooper. Witness never heard of 
a rule in the structural iron trade to the effect that if a man refuses 
to use a tool when it was not in good condition that he had to quit 
the joh. No such rule or instruction in the Penn Bridge Company’s 
work. There is a -ule that if a man worked on structural iron work 
who is using a tool that becomes dangerous he is supposed to warn the 
ones working underneath him or around him. No one on the job 
complained to witness that any of the sledge hammers were loose. 
No one requested witness to provide any sledge hammers after his 
brother left: that these sledge hammers are part of the tools ordi¬ 
narily and usually used in the structural iron trade. Witness saw 
the accident to Cooper; it was between four-twenty and four-thirty: 
the men were not working overtime on the day of the accident; there 
had been no overtime orders given to work. Witness saw 

53 Mr. Cooper when he was struck. Witness was standing on 
the new bridge looking over the hand rail to where the old 

bridge was, checking up the time; there was no rush at all on the old 
span job; that at the time of the accident Cooper was not doing any¬ 
thing except standing on the barge looking up; that he was standing 
on the bridge with his hat in his hand looking up at Galloway. Wit¬ 
ness stood still for a moment after Cooper was struck, then Mr. 
Hoover came along and said “you had better get an ambulance” and 
witness started to call an ambulance; that Hoover was not there at 
the time of the accident. Witness says that a pusher in the structu¬ 
ral iron work is a man that comes next to the foremen, works right 
with the men, and sees that the work goes along, and sees that every¬ 
body keeps working. Witness made measurements to find out the 



MELVIN COOPER VS. PENN BRIDGE CO., &C. 


35 


distance from where Galloway was working to where Cooper was 
standing and it was from twelve to twelve feet six inches. Witness 
allowed six feet for Cooper’s height. Witness knows S- P- White, 
the president of the company; witness saw him on the fridge three 
or four times; witness got orders from him about buying material for 
this job. Witness says that during the day of August 10, the date 
of the accident, witness was working on the new span, replacing the 
sidewalk and Galloway and Howard were over on the bridge opposite 
to where witness was. Galloway nor Howard said anything to 
Hoover, that witness heard, about the condition of the maul, and 
witness was in a position to hear. Witness had seen soma of the han¬ 
dles broken in the mauls while in use on this job, and tjie men who 
were using them fixed them. They got the new handles out of the 
tool box. The sledge that figured in this accident was shipped to 
Clarksburg, West Virginia; witness shipped it, it then went to Wash¬ 
ington, Pennsylvania, and it was then shipped to Beaver Falls, it was 
not shipped separately but with the other tools, witness shipped them; 
witness does not know what became of it after it went to Beaver Falls. 

Witness paid Hoover with all other men. There was over- 
54 time on the day of the 10th; that there were sevevn men al¬ 
lowed one hour overtime. Witness allowed it because it took 
some time to get Cooper to the hospital in the ambulance and to tie 
up the bridge and gather the tools, and that is what the! overtime of 
an hour shows in the time book. 

On cross examination witness says that he examined tlje maul han¬ 
dle the morning after the accident; that it was battered tip a little at 
the end, but it was in perfect condition, the handle was ‘'stove” up 
a little, looked like it had been hit with something; it was not frayed 
much, but it was frayed some. It had been hit with something, but 
does not know what it was hit with; that it was a hickory handle. 
He says it was not a new handle but an old handle. V itness heard 
Mr. Hoover on the morning of the accident tell the men where to go, 
but witness did not hear anything more said to the men by Hoover 
during the day. Did not hear him tell them to hurry np. Did not 
hear him curse them : did not hear him say anything to! them. Wit¬ 
ness did hear Hoover use curse words during that day; that he heard 
them every day in working with Mr. Hoover. Witness did hear 
Hoover in the morning instruct them where to go to work and what 
they were to do, and iie heard Mr. Hoover the day before the acci¬ 
dent and the day before that giving instructions to the men. 

Q. There was no one else giving any instructions except Mr. 
Hoover? A. Yes, sir. 

Q. After Mr. Hoffman left, I mean? A. Yes, sir. 

Q. Who? A. T did myself. 

Q. You and Mr. Hoover? A. Yes, sir. 

Q. To whom did you give any instructions? A. To| some of the 
men that were working with me. 

I 

Witness says that the top of the old span, upon which the men 
were working when the tide was coming upstream was probably four 
or five feet from the top of the new span, but when the tide was down 
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it pushed the old span right against the new span. Witness was 
working on the new part and Galloway was working on the old part. 

Q. M here was Hoover? A. Hoover was on the new span coming 
from the tool-box at the time of the accident, but during the 
55 day he was standing either on the new span or over on the old 
span. 

Q. TTe was standing around observing what was being done? A. 
He was not standing around: he was working. 

Q. What did you mean a moment ago when you said he was stand¬ 
ing either on the new part or the old part? A. He was standing 
there working with the men. 

Q. TTe was standing there working? A. Yes. sir. 

Q. Ho you not know, as a matter of fact, that he was not doing 
any work at all? A. State that question again. 

Q. Do you not know, as a matter of fact, that lie was not doing 
any work at all—T mean that he was not doing any physical work 
with his hands, hut that lie was superintending and instructing and 
directing? A. TTe was not. TTe was working. 

Q. Was there anybody there other than Hoover directing, other 
than what you have said as to yourself? A. Not at all times. 

Q. Was there anybody there who gave any instructions after Hoff¬ 
man left, other than Hoover and vourself? A. Yes sir 
Q. Who? A. Mr. S. P. White.' 

0. When did Mr. White come there? A. He was there the day 
of the accident. 

O. What time during the day? A. Tn the afternoon. 

0. What time in the afternoon? A. T cannot fust say what time. 
T did not look. Tf T did look. T do not recall. 

Q. T-Tow long was he there? A. He was there T will say anywhere 
from half an hour to an hour. 

0. Was he anywhere near Galloway at the time he was there? 
A. TTe was all around on the new span. T did not see him over on 
the old work. 

Witness was not looking at Mr. White all of the time, witness was 
at his work himself, but Mr. White was there on the bridge. What 
he was doing witness does not know; did not see Mr. White at any 
time on top of the old span; saw Mr. White on the floor of the new 
span. Saw him looking around: he was there from half an hour to 
an hour: that Mr. White is president of the companv. Witness was 
asked why he did not preserve the handle that was used by Galloway 
at the time of the accident and have it there so as to he able to tell 
about it. witness savs that he did not think there was any reason for 
it: he says he made measurements of the hr idee the next dav, and 
the distance from where Cooper was standing to where Hoover 
56 was. but he did that, not in preparation of the suit, hut just 
to sett’e an argument, no one asked witness to locate the han¬ 
dle: he never heard of the pendency of this suit until Spring of 1916 
while working at Grafton. W. Va. 

On redirect examination witness savs that there was no overtime 
allowed Cooper on the date of the accident: that Cooper came to work 
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for the Penn Bridge Company on August 4th; that there was an al¬ 
lowance made Cooper for extra time on another day; that when wit¬ 
ness made the measurements he did not know anything about the 
suit. Witness loaded the tools including this hammer which was 
used by Galloway and figured in this accident on New Years Day, 
1916. Witness says he could not identify that sledge hammer now. 
Witness says that the men were engaged all day in the! same class 
of work, taking out pins and loosening buckles and things like 
that. 

Thereupon the file mark of the suit in this case showing the suit 
filed January 26. 1916. was offered in evidence. 

Thereupon, the defendant to further maintain the issues on its 
part joined called Samuel P. White, who testified in substance as 
follows: That he is president and treasurer of the Penn fridge Com¬ 
pany, which maintains an office in Washington, and maintained 
such an office in July and August, 1915, and has maintained one 
for the last twenty years; the president’s office is there: that Mr. 
Vaughan is the vice president of the company, and bad charge of 
the construction in the shop and in the erection both: ip this work 
here witness has personal supervision of the work in tl|ns District, 
and Mr. Vaughan naturally consults with witness as to what men 
will be sent in here, and after consultation with him these men were 
sent here; that when W. JT. Hoffman came to start this work he re¬ 
ported to witness. After he got here, as to his directions in connec¬ 
tion with the bridge work, witness directed him in the method of 
taking it down. Witness says that he was down at the Penn- 
57 sylvania Avenue Bridge on the 10th of August. 1915, and 
on the 11th of August. 1915. he was in Norfolk. Virginia. 
Witness was on the Pennsylvania Avenue Bridge between three and 
four o’clock in the afternoon of August 10, 1915. Witness made 
no record of the time but he presumes he was there half an hour 
or such a matter. He went over the bridge, looked abound; saw 
all of the work that was going on and talked with Mr. Hbffman and 
also with Mr. Hoover. Witness went down to this bridge about 
every time he was here in the City, and when be could riot go down 
he would call up. or have W. H. Hoffman come to the office occa¬ 
sionally. Witness was in the Citv five or six times from the 7th 
of July to the 10th of August. The superintendent of ejection had 
charge of the shipping out of tool* and he has a tool pan .and a 
regular tool house at Beaver Falls, and they have a map in charge 
of that tool house. The superintendent of erection usually consults 
with the foreman going to work on the job as to what it heeds; they 
go over the plans and see what is needed and they make up the list 
between them. Tf the foreman has not come in from another job 
the superintendent of erection makes it up himself. Witness was 
an actual bridge builder himself. Witness commenced when he 
was fourteen years old: worked on wooden bridges in 1$62: he has 
followed that business ever since. Was for a number of years fore¬ 
man of erection gang. The Penn Bridge Company is a corporation 
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for thirty years and he has been with it from organization. Witness 
says lie never heard of any rule or law of the work in structural iron 
work such as his company does to the effect that if a man refuses to 
use a dangerous tool given him bv the foreman, he loses his job. 
There is no rule requiring a man to use a dangerous tool, nor was 
there any rule requiring the men to use a dangerous tool on this 
particular job. All common tools like sledge hammers are repaired 
on the job by the men who are working them. 

58 Q. Was there any special tool man or tool fixer on this job? 

A. No, sir. 

Q. Was Mr. J. II. Hoover hired to have charge of anything con¬ 
nected with the tools? A. No, sir. I did not hire Mr. Hoover. 

Witness says that William Hoffman up to the time he left had au- 
buy extra parts or extra tools that were needed on this 
job- and when he left Adam Hoffman had the authority. Witness 
says that while he was on this job in the afternoon of the 10th of 
August, 1915, his attention was not called to a sledge hammer being 
loose on the handle, and he did not see anything of the kind. 

On cross examination witness testified as follows: 

Q. W here do you live. Mr. White? A. New Brighton. Pennsyl¬ 
vania. 

Q- And you only come here once in a while in connection with 
your business? A. Once in a while is a relative question. I come 
as often as I deem necessary and when necessary. 

Q. Have you any record of the number of times you came here 
while this construction was going on? A. I have my diary that 1 
consulted, and I can tell you how many times T was in Washington 
in the interval from the /th of July until—1 refreshed my memory 
that. I do nqt propose to leave it here as a matter of record. 

Q. Did you have a record of the dairy as to how many times you 
visited this bridge while you were here? A. No. sir. t remember 
going down about every time T was here, or else. I sav. T would have 
Mr. Hoffman up. 

Q. ^ would either go there or have Mr. Hoffman up to see you? 
A. Yes, sir. 

Q.. So that you did not. as a matter of fact, go down to the bridge 
every time you were here? A. I do not suppose I did. 

Q, W as it more common that Hoffman came to see you or that 
you,went to the bridge? A. That I do not remember, t remember 
being down several times. Just how many times I went to the bridge 
T do not know. But T got a report from him everv time T was here, 
either by going there or by him coming to the office. 

Q. As T understand, Hoffman, while he was there, did the em¬ 
ploying and the discharging of the men? A. Yes. sir. 

Q. And you had delegated that duty to him? A. Yes, sir. 

Q,. And, as I understand you directed him to go elsewhere? A. I 
suppose that was after consultation with Mr. Vaughn. T do not re¬ 
member who sent Mr. Hoffman away, whether Mr. Vaughn gave 

the orders or T did. but it was probablv after a consultation between 
us. 
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Q. You heard the testimony here this morning that you had in¬ 
structed him- A. Then I probably did. 

Q. (Continuing:) To go elsewhere, and to put Mr. Hoover and 
the other Mr. Hoffman- A. I will explain. I only have per¬ 

sonal charge of the erection work here and in Norfolk. Mr. Vaughn 
lias genera.1 charge of erection. If we have a man here, and Mr. 
Vaughn him elsewhere, he consults me whether I can let him go or 
not, and I suppose 1 was here, and I told Mr. Hoffman to go. 

Q. You directed him who to put in charge in his absedee? A. I 
do not know that I did. 

Q. You heard his testimony? A. I do not remember it. 

Q. You heard his testimony that Mr. White had told him who 
to put in charge, that Mr. White had instructed him? A. I 
59 think the talk and understanding was that Adam Hoffman 
and Hoover were to he left in charge of the work. Is 

Q,. That was your understanding? A. Yes. 

Q. And of course that was through some instructions of yours, 
after consultation with your other officers of the Company? A. Yes. 
consultation would be with Mr. William Hoffman himself as to who 
would he left here. 

Q. You consulted with him, and after consultation with him. 
you directed him to go, and to leave these other men in charge, leav¬ 
ing them to do what he did before he left? A. Yes. 

I 

Thereupon, there being no rebuttal testimony, the defendant 
prayed the Court to instruct the jury to return a verdict for the de¬ 
fendant, which said motion was granted, to the granting of which 
the plaintiff’s counsel then and there objected, and an exception was 
then and there duly noted by the Court upon its minutes, to the 
granting of said motion. 

Thereupon, counsel for plaintiff then moved the Court to permit 
the jury to make a special finding and return a verdict Isubject to 
the ruling of the Court on the law of the case, but the Couyt declined 
said motion to which ruling of the Court' counsel fob plaintiff 
objected, and an exception to said ruling was then and there duly 
noted by the Court upon its minutes. 

Thereupon the Court said: 

“Gentlemen, with the short time at my disposal I have given as 
careful examination to the authorities that were submitted to me 
last night as 1 could. I read as much of the testimony as I had 
available, and read more of it early this morning, and 1 'have again 
examined the testimony with respect to the witnesses White and 
William Hoffman. 

“In this case it is with great reluctance, because of a natural pre¬ 
disposition. and also because of the extreme circumstances of it, 
that I am compelled to grant the motion of the defendant to direct 
a verdict. 

“This is a harsh case, a case in which the wanton negjligence of 
one Galloway almost merits the severest condemnation. Upon all 
the testimony in the case—brushing aside the legal questions, now, 
which I practically confess are so close that the Court of Appeals 
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ought to pass upon them—it is a matter that merits the condemna¬ 
tion of the Court that a fellow servant should continue to work from 
eight o'clock in the morning until 4:80 in the afternoon with a 
defective instrumentality in his hand, which, according to the un¬ 
disputed evidence in the case, could have been repaired in two min¬ 
utes. It was not defective in tlie sense in which we call broken tools 
defective, the handle of it was not split, but even on a hurry-up job, 
taking his own testimony, it would have nevertheless required only 
a couple of minutes to put it in shape where this poor man would not 
have received the serious injury that unquestionably he did. 
t>0 "On the other hand, a very careful examination of the 

testimony in this case, and the application of the principles 
of law which the Court conceives to be binding, lead me to the con¬ 
clusion that there is no legally sufficient evidence upon any phase 
of the case which 1 ought to submit to a jury to speculate upon. I 
have examined it, as 1 say, with great care, because of a full belief 
in the benefit of ‘lie jury system, with a full belief in the fact that a 
general verdict of a jury after all is one of the greatest safeguards 
to our liberty. 1 have always regarded the function of a judge in 
taking a case from the jury as an unusual function, and one which 
ought to be exercised with the greatest care and caution, and I have 
had great doubt in my mind many times about the constant usurpa¬ 
tion of that authority by the courts. 

‘‘But in this case, starting with the fact that there is no evidence 
in the case to show that the initial furnishing by the master, the 
Penn Bridge Company, of these simple tools—for admittedly a sledge 
hammer is a simple tool—was in any degree negligent, there being 
no testimony in this case which shows that other than ordinary well 
constructed sledge hammers were placed upon this job, the only 
question left upon the phase of the master's liability is whether there 
was thereafter a situation in which the master actually made a re¬ 
furnishing. If on the morning of this accident there was a tool 
there so defective, so constructed, as to make the master with knowl¬ 
edge redeliver that tool to a fellow servant for work with it, then, 
under the doctrine of concurrent negligence, which I apprehend 
is the law of this jurisdiction, irrespective of the proximate cause of 
the accident, irrespective of the degree of negligence, the master 
would have been liable for the concurrent negligence for the de¬ 
livery, and the! negligence used, and there could be a recovery. 

“But a very careful examination of this testimony leads me to the 
firm belief that it would be speculation on the part of the jury, pure 
speculation, to say that on the morning of this accident Hoover occu¬ 
pied the position of vice principal, really standing in the place of 
the master, with the duty of furnishing tools. 

“But very much more to the point, a matter which is entirely out¬ 
side of the question of the refurnishing on that morning, touched 
on briefly by Mr. Hogan, is the question of the function of the master 
with respect to the simple tools after the furnishing. He is obliged 
to furnish a reasonable tool, he is obliged to furnish one that is free 
from defect, but after there has been a furnishing of a tool free 
from defect you have to apply your rules of common sense to de- 
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termiue wiiat becomes of a new defect in a tool which even a vice 
principal, if you please, has such notice of as warrants him| in either 
replacing the tool or furnishing it to the fellow servant at the master s 
risk. 

“In this case, by all evidence that there is in the case of affirma¬ 
tive character, it was the uniform duty on structural iron work for 
fellow servants to keep their simple tools in order. Was_ this a de¬ 
fective tool? It was a hammer which Galloway himselt simply said 
was loose on the handle. It was not a broken maul. Tim iron was 
not defective. The handle was not defective. It was not a tool of 
such character that its being called to the attention of an admitted 
vice principal would have resulted in the purchase of a n^w tool In 
its place. But at most there would have been only a direction 
on the part of the vice principal to do what? To ptjt a wedge 
01 in it, if you please, taking the plaintiff's view of thejcase, that 
was at that time absent. j 

“That brings me to this question: After a tool has been furnished 
of a provident character, and there is not thereafter a defect in the 
tool, but there simply exists with the tool itself the sort of temporary 
incapacity for use that is not a defect, but is merely one of those ordi¬ 
nary matters to be remedied by the servant, such as the inserting ol 
a wedge, which, by all the testimony, could have been done in two 
minutes, was the calling to the attention of the master anything in 
the way of a defect which he was bound to take notice of, and wa- 
chargeable with negligence for, notice of it? 

“I am constrained to believe that where a fellow servant calls the 
attention of the foreman on a job, as vice principal, to the fact that 
his hammer head is loose, or is broken, if you please, and the fore¬ 
man goes ahead and says, ‘Use that hammer,’ it cannot t»e said as 
matter of law that he meant for him to go ahead and use if. in a neg¬ 
ligent manner, to go ahead and continue to use it in itj defective 
condition, as it is contended, but to go ahead and use it add do what 
ordinarily, as a fellow servant, he is required to do, and that is to 
use it in the way in which, after having been furnished with the 
simple tool in proper condition, he has to do with it, that is, keep 
it in shape to work with. 

“There is the question whether or not Hoover occupied a position 
of a vice principal, there being two characters of vice principals, if 
you please. A vice principal may be in a dual capacity. A vice 
principal may do certain things well recognized, and at the same time 
be a mere fellow servant with respect to other things on the same 
job of work. Moreover, there being no testimony in this case to 
show that the course of conduct with respect to this simple tool on 
the day of the accident, from eight o’clock in the morning until 
four-thirty in the afternoon, was anything else than thfc ordinary 
negligent conduct of the fellow servant, reprehensible negligence, 
wanton negligence, T am constrained, as I say. much against my 
feeling in the matter in this most unfortunate case, to grant the mo¬ 
tion of the defendant for a directed verdict." 

Mr. Gardiner: Your Honor will allow me an exception? 

6—3084a 
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The Court: Yes. 

Thereupon the Court instructed the jury as follows: 

"Gentlemen nf the jury, in nearly all cases there are real questions 
of fact which the jury must he left to determine, hut in this case, 
because of the absolute absence, in the Court's mind, of any dis¬ 
puted question^ of fact as to whether this company was liable, the 
Court directs you that you shall retire to your room and return, 
because of the total absence of evidence legally sufficient to bind the 
company, a verdict for the defendant.'* 

The jury thereupon returned a verdict, at the direction of the 
Court, in favor of the defendant. 

Mr. Gardiner: Now, your Honor will note me an exception? 

The Court: I will note an exception again for you. 
t)2 And thereupon, after the aforegoing proceedings, which 

are hereby made a part hereof, the plaintiff, by his counsel, 
tendered his bill of exceptions, which he prayed the court to sign, 
seal, and made the same a part of the exceptions taken by the plain¬ 
tiff and noted by the court aforesaid, as if the same had been set 
forth in a separate bill of exceptions signed and sealed by the Justice 
presiding at the trial, which accordingly is done this 30th day of 
February, A. D. 1917. nunc pro tunc. 

J. HARRY COVINGTON, 

Chief Justice . 
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